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EXISTENCE AND STATUS
OF ABORTION BAN

STATE CONSTITUTIONAL
PROTECTION OF

ABORTION RIGHTS

STATUTORY
PROTECTION OF

ABORTION RIGHTS

OTHER FACTORS

Pre-Roe ban (with
exception for woman’s life)

on the books; court has
blocked enforcement

State constitution specifies
that it does not protect

abortion rights

None

RISK FACTORS HIGH MEDIUM LOW

Existence and Status of Abortion Ban: Rhode Island has a pre-Roe abortion ban, with
an exception to protect the woman’s life, in its statutes.  It states:

Every person who, with the intent to procure the miscarriage of any
pregnant woman or woman supposed by such person to be pregnant,
unless the same be necessary to preserve her life, shall administer to her
or cause to be taken by her any poison or other noxious thing, or shall
use any instrument or other means whatsoever or shall aid, assist or
counsel any person so intending to procure a miscarriage shall if the
woman die in consequence thereof, shall be imprisoned not exceeding
twenty (20) years nor less than five (5) years, and if she does not die in
consequence thereof, shall be imprisoned not exceeding seven (7) years
nor less than one (1) year; provided that the woman whose miscarriage
shall have been caused or attempted shall not be liable to the penalties
prescribed by this section.140

The ban has been declared unconstitutional by the courts.141

In the event that Roe is overturned, the ban would not be immediately enforceable, due to
the court ruling finding it unconstitutional.  However, state officials might attempt to
have the court ruling set aside.

                                                       
140 R.I. GEN. LAWS §§ 11-3-1 – 11-3-5.

141 Doe v. Israel, 358 F. Supp. 1193 (D.R.I. 1973) (statute unconstitutional under Roe).  There is also a law on the books
in Rhode Island that prohibits the “administration to any woman pregnant with a quick child of any medication, drug, or
substance of the use of any instrument or device of other means, with intent to destroy the child, unless it is necessary to
preserve the life of the mother; in the event of the child; shall be deemed manslaughter.” R.I. GEN. LAWS § 11-23-5.
However, the term “quick child” has been interpreted to apply only to fetuses at 23 weeks or later.  Rodos v. Michaelson,
527 F.2d 582 (1st Cir. 1975).
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State Constitutional Protection of Abortion Rights: No protection for the right to
choose has been established under the Rhode Island Constitution and there is little chance
it ever would be given the provision in the Constitution that states:

Nothing in this section shall be construed to grant or secure any right
relating to abortion or the funding thereof.142

Statutory Protection of Abortion Rights: None.

Other Factors: The success of an argument that subsequent Rhode Island legislation has
repealed the pre-Roe ban by implication is uncertain.143 There is moderate risk that the
state would enact a new ban

Conclusion: Although the abortion ban that is on the books is currently unenforceable,
abortion is likely to be banned in Rhode Island if state officials successfully set aside the
court ruling enjoining enforcement of the pre-Roe ban, or if the legislature enacts a new
abortion ban.

Legislative Session in Rhode Island: Jan. 4 – late June, 2005
Source: National Conference of State Legislators (NCSL) website

http://www.ncsl.org/programs/legman/about/sess2005.htm

                                                       
142 R.I. CONST. art. I, § 2.

143See Berthiaume v. Sch. Comm., 397 A.2d 889, 893 (R.I. 1979) (“Only when the two statutory provisions are
irreconcilably repugnant will a repeal be implied and the last-enacted statute be preferred.”).


