





in Congress H.R.Rep. No. 95-948, at 2 (1978) (
"Justice Brennan .. pointed out that since the plan
included comprehensive coverage for males and
failed to provide comprehensive coverage for
females, the majority erred in finding that the
exclusion of pregnancy disability coverage was a
nondiscriminatory policy.  Furthermore, Justice
Stevens, in his dissenting opinion, argued that it is
the capacity to become pregnant which primarily
differentiates the female from the male." It is the
committee's view that the dissenting Justices
correctly interpreted the Act.").

FN6. Proponents of the PDA "repeatedly
emphasized that the Supreme Court had
erroneously interpreted congressional intent
and that amending legislation was necessary
to reestablish the principles of Title VII law
as they had been understood prior to the
Gilbert decision." Newport News, 462 U.S.
at 679, 103 S.Ct. 2622 (citing S.Rep. No.
95-331, pp. 7- 8 (1977); H.R.Rep. No. 95-
948, p. 8 (1978), U.S.Code Cong. &
Admin.News 1978, p. 4765; 123 Cong.
Rec. 10581, 29387, 29647, and 29655
(1977); 124 Cong. Rec. 21436 (1978)).

The language of the PDA was chosen in response to

the factual situation presented in Gilbert, namely a
case of overt discrimination toward pregnant
employees. Not surprisingly, the amendment makes
no reference whatsoever to prescription
contraceptives. Of critical importance to this case,
however, is the fact that, in enacting the PDA,
Congress embraced the dissent's broader
interpretation of Title VII which not only recognized
that there are sex-based differences between men and
women employees, but also required employers to
provide women-only benefits or otherwise incur
additional expenses on behalf of women in order to
treat the sexes the same. See, e.g., Arizona
Governing Comm. for Tax Deferred Annuity and
Deferred Comp. Plans v. Norris, 463 U.S. 1073,
1084 n. 14, 103 S.Ct. 3492, 77 L.Ed.2d 1236 (1983)
(noting that the PDA buttresses the finding "that the
greater cost of providing retirement benefits for
women as a class cannot justify differential treatment
based on sex").

[3] Although this litigation involves an exclusion for
prescription contraceptives rather than an exclusion
for pregnancy-related disability costs, the legal

principles established by Gilbert and its legislative
reversal govern the outcome of this case. An
employer has chosen to offer an employment benefit
which excludes from its scope of coverage services
which are available only to women. All of the
services covered by the policy are available to both
men and women, so, as was the case in Gilbert
"[t]here is no risk from which men are protected and
women are not. Likewise, there is no risk from
which women are protected and men are not."
Gilbert, 429 U.S. at 135, 97 S.Ct. 401 (quoting
Geduldig v. Aiello, 417 U.S. 484, 496-97. 94 S.Ct.
2485, 41 L.Ed.2d 256 (1974)). Nevertheless, the
intent of Congress in enacting the PDA, even if not
the exact language used in the amendment, shows
that mere facial parity of coverage does not excuse or
justify an exclusion which carves out benefits that are
uniquely designed for women.

[4] The fact that equality under Title VII is measured
by evaluating the relative comprehensiveness of
coverage offered to the sexes has been accepted and
amplified by the Supreme Court. In Newport News
Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S.
669, 103 S.Ct. 2622, 77 L.Ed.2d 89 (1983), the
Supreme Court found that a health insurance plan
which covered pregnancy- related costs for female
employees, but not for the spouses of male
employees, violated Title VII and the PDA. The court
reasoned that because an employer cannot "provide
complete health insurance coverage for the
dependents of its female employees, and no coverage
at all for the dependents of its male employees," the
same result applies "even if the magnitude of the
discrimination were smaller." Newport News, 462
U.S. at 682-83, 103 S.Ct. 2622. Thus, a policy
which provided complete coverage to the male
spouses of female employees but only partial
coverage for the female spouses of male employees
discriminated against the male employees. Newport
News, 462 U.S. at 683-85, 103 S.Ct. 2622.

[5] The other tenet reaffirmed by the PDA (i.e., that
discrimination based on any sex-based characteristic
is sex discrimination) has also been considered by the
courts. The Supreme Court has found that
classifying employees on the basis of their
childbearing capacity, regardless of whether they are,
in fact, pregnant, is sex-based discrimination.
International Union, United Automobile, Aerospace
and Agricultural Implement Workers of Am. v.
Johnson Controls, Inc., 499 U.S. 187, 197-98, 111
S.Ct. 1196, 113 L.Ed.2d 158 (1991). The court's
analysis turned primarily on Title VII's prohibition on



















