June 19, 2002

The Committee on the Elimination of Discrimination against Women (CEDAW
Committee)

Re: Supplementary information on Argentina
Scheduled for review by CEDAW in August 2002

Dear Committee Members:

This letter is intended to supplement the periodic report submitted by Argentina,
which is scheduled to be reviewed by the CEDAW Committee during its Exceptional
Session in August 2002. The Center for Reproductive Law and Policy (CRLP), an
independent non-governmental organization, hopes to further the work of the
Committee by providing independent information concerning the rights protected in
the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW). This letter highlights several areas of concern related to the status of
women’s reproductive health and rights in Argentina. Specifically, it focuses on
discriminatory or inadequate laws and policies related to Argentine women’s
reproductive rights.

Because reproductive rights are fundamental to women’s health and equality, states
parties’ commitment to ensuring them should receive serious attention. Further,
reproductive health and rights are explicitly protected in CEDAW. Article 12
requires states parties to “take all appropriate measures to eliminate discrimination
against women in the field of health care,” and specifies that governments should
ensure access to “appropriate services in connection with pregnancy, confinement
and the post-natal period, granting free services where necessary, as well as adequate
nutrition during pregnancy and lactation.”" Article 10(h) requires that women have
“access to specific educational information to help to ensure the health and well-
being of families, including information and advice on family planning.”

The Committee’s General Recommendation on Women and Health considers it the
responsibility of states parties to “[e]nsure the removal of all barriers to women's
access to health services, education and information, including in the area of sexual
and reproductive health,” and to “[p]rioritize the prevention of unwanted pregnancy
through family planning and sex education and reduce maternal mortality rates
through safe motherhood services and prenatal assistance.”



We wish to bring to the Committee’s attention the following issues of concern, which directly
affect the reproductive health and lives of women in Argentina:

1. Right to Health Care, including Reproductive Health Care and Family Planning
(Articles 12, 14(2)(b) and (c¢), and 10(h) of CEDAW)

As noted above, Article 12 of CEDAW requires states parties to “take all appropriate measures
to eliminate discrimination against women in the field of health care.” Specifically, Article 12
requires that women have access to services related to pregnancy, confinement, and the postnatal
period and have adequate nutrition during pregnancy and lactation. Article 10(h) requires that
women have “access to specific educational information to help to ensure the health and well-
being of families, including information and advice on family planning.” Articles 14 (2)(b) and
(c) direct states parties to ensure that women in rural areas have access to adequate health care,
including information, counseling, and family planning services, and that they benefit directly
from social security programs. In its General Recommendation on Women and Health, the
CEDAW Committee affirms that access to health care, including reproductive health care, is a
basic right afforded to women under CEDAW.*

A. Absence of Comprehensive National Policies

Despite earlier recommendations made by the CEDAW Committee to the Argentine
government that it should adopt a series of measures to reduce maternity-related mortality and
morbidity, > there are no laws or policies at the national level to guarantee attention to
reproductive health within the public health system, nor to guarantee equitable access to family
planning services and methods. While some provinces and municipalities have sexual and
reproductive health programs, it is of the utmost importance to have national laws and policies
that recognize sexual and reproductive health as part of women’s human rights.

A comprehensive approach at the national level requires the adoption of specific legislation.
In this respect, it is worth noting that, in 1997, a draft national law creating a Responsible
Procreation Program that had received initial approval by the Chamber of Deputies in 1995
lost parliamentary status in the Senate because it was not processed within the statutory two-
year period. A similar draft law, which provides for the distribution of contraceptives in
hospitals, social welfare associations and prepaid services, and is aimed at preventing
unwanted pregnancies and promoting the sexual health of adolescents, received initial
approval by the Chamber of Deputies in April 2001, and has been paralyzed in the Senate
ever since.

B. Poverty and Health Services

Women’s sexual and reproductive health has been affected by growing poverty and
increasing unemployment, which Argentina’s current economic crisis has brought to critical
levels. It is estimated that 18 million persons—which represents half of Argentina’s
population—live in poverty’ and approximately 3.6 million people are unemployed.” Over
11 million people have no health insurance coverage® and must rely on public health



services. An analysis of social security coverage by age group shows that persons between
the ages of 20 and 29—reproductive years during which most women have a heightened need
for reproductive health services—are those who receive the least coverage.’

C. Discrimination on the Basis of Age and Social Condition

Sexual education policies and programs are lacking in Argentina, and this is reflected in
rising numbers of pregnancy among adolescents. A recent study revealed that the rate of
adolescent pregnancy has increased from 3.3% in 1980 to 15.4% in 1999." In other words,
there are 105,546 minors whose mothers are between the ages of 9 and 19, with such births
concentrated in the provinces with the highest poverty rates, such as Buenos Aires, Santa Fe,
Chaco and Salta. The study also revealed that 44% of adolescent mothers live in low-income
homes, mostly concentrated in the provinces of northern and northeastern Argentina. In
contrast, the Federal Capital only registered 6.4% of babies born to adolescent mothers. "'

Maternal mortality and adolescent fertility rates simultaneously highlight profound inequality
in access to health and family planning services across territorial divisions and income levels.
The government estimated national maternal mortality rate of 41 for every 100,000 live
births in 1999 is three and four times higher in Chaco and Formosa, for example (132 and
161, respectively).'” The adolescent fertility rate in Argentina in 1998 was 64 for every
thousand births.””> However, this rate varies in different regions of the country, and studies
show that adolescent pregnancy and maternity mainly affect girls and young women with
lower levels of education.'*

D. Contraception

In Argentina, information on the prevalence and use of contraceptive methods is very
limited. The only information available, which covers certain urban groups, comes from a
survey of the female population carried out as part of the Permanent Households Survey in
May 1994." The survey showed a prevalence of contraceptive use greater than 50% among
sexually active women,'® with significant differences according to age.'” However, as noted
above, there are noticeable disparities according to income and education levels when it
comes to accessing and using contraceptive methods. In all groups, there is a positive
correlation between higher educational and income levels and the use of contraception.'®

E. Emergency Contraception

Emergency contraception (EC) is legal in Argentina and there is no specific restriction on its
use and distribution. However, low distribution means that the method is seldom used,
making it ineffective in reducing unwanted pregnancies. In addition, a recent Supreme Court
decision prohibits the sale of one brand of EC on the grounds that it is an abortifacient."
Fortunately, the Supreme Court decision simply reverses the authorization given by the
National Drug, Food and Technology Administration (ANMAT) to manufacture, distribute
and market IMEDIAT, a brand of EC that is no longer produced or sold in Argentina. The
Court’s decision is disturbing, however, since a similar case involving EC pills currently on
the market could be brought before the Court at any time.



In light of the message sent by the Court in the IMEDIAT case, and the threat it poses to
women’s rights, there is a need to ensure that ANMAT abstains from applying moral or
religious criteria when approving the sale of medication. It would therefore be appropriate to
have more specific regulations on EC that expressly incorporate international standards and
criteria on the matter.

F. Abortion
1. Criminalization of Abortion

The criminalization of abortion in Argentina is a public health problem that needs serious
attention. Despite its legal prohibition in Argentina, it is estimated that between 335,000
and 500,000 clandestine abortions are performed every year, and according to figures
providedz‘gy National Institute of Statistics and the Census, 37% of pregnancies end in
abortion.

Since abortion is illegal, the conditions under which it is performed—except when
provided in private clinics—are far from safe, particularly for the poorest women.
Abortion is the second cause of maternal mortality, accounting for 31% of maternal
deaths.”' According to a report by the System for Information, Monitoring and
Evaluation of Social Programs, this high ratio of abortion-related deaths is due in large
part to scarce medical supervision of pregnancies, the poor socio-environmental
conditions in which they occur, pregnant women’s nutritional and health deficit, and
unsafe abortion practices in the poorest sectors of society.”” It should also be noted that
the primary cause of pathology-related hospitalization in Argentina’s health services is
for abortion-related complications.” Abortion is the second cause of hospital admission
in women between the ages of 15 and 34.>* Furthermore, the punitive legal framework
discourages the treatment of abortion-related complications by health services, due to fear
and/or prejudice on the part of professionals.

The CEDAW Committee has suggested that the Argentine Government adopt a variety of
measures to reduce maternity-related mortality and morbidity, > and revise the legislation
that penalizes women who undergo abortion.”® The Argentine authorities have taken no
action in this regard. Not only is there an absence of government policies addressing
unsafe abortion and scarce dissemination of the data produced by medical and health
authorities,”’ but there has been a marked resurgence of ideological and extremist
currents undermining women’s fundamental rights with regard to their sexuality and
reproduction. In the current climate, there is little possibility of liberalizing laws that
penalize abortion,” and approving national reproductive health laws. Indicative of this
trend, which is rooted in the influence of the Catholic Church, is a decree promulgated by
the Executive Branch in December 1998, which made the 25™ of March the annual “Day
of the Unborn Child.”® There are no serious initiatives to decriminalize abortion, and
draft laws aimed at promoting preventive and educational sexual health projects are still
stalled in the Senate. The draft bills, all of which have been initially approved by the
Chamber of Deputies, include (i) a bill establishing a National Sexual Health and



Responsible Procreation Program, (ii) a bill establishing the Plan for the Comprehensive
Protection of Children and Adolescents and (iii) a bill addressing Prevention of High
Risk Behaviors, focused on teaching subjects linked to preventing addiction and related
topics.

2. Legal Abortion

Despite the fact that Argentina is one of the countries permitting therapeutic abortion to
save a woman’s life or preserve her health, the situations in which the exception applies
are defined in an ambiguous manner and have not been elaborated upon in specific
regulations. The result has been a pattern of exceedingly narrow interpretations of the
therapeutic exception, colored by the moral and religious convictions of public officials
and magistrates.”

Accordingly, although exact figures are unavailable, the number of legal abortions
performed in the country is presumed to be very low, given the reticence on the part of
legal and medical professionals to authorize or perform them. Indeed, in the public
health sector, there is a deep-rooted fear of practicing legal abortion. This fear is
evidenced by the fact that health care personnel routinely request legal authorization to
practice a legal abortion, even though there is no such requirement in the law. When
there is some indication that an abortion may be legal, seeking legal authorization usually
involves a long and tortuous process, which delays a woman’s access to the procedure.’’
It is imperative to establish legal and institutional mechanisms enabling women to benefit
from the exceptions to the abortion prohibition.*

G. HIV/AIDS

HIV/AIDS infection in Argentina is concentrated in marginalized and low-income urban
areas, and has been marked by a process of rapid feminization.”> Proof of the feminization of
HIV/AIDS is the change in the ratio of infected men to women. In 1988 it was 14:1, and in
2001 it was 3:1.>* The total number of cases reported from the beginning of the epidemic to
September 30, 2001 was 20,713. However, after factoring in a delay for information
transmission, the estimate rises to 23,000 cases.™

Argentina is the Latin American country with the highest percentage of children with
HIV/AIDS, almost 90% of whom were infected by mother-to-child transmission. This is an
indication of the high HIV/AIDS infection rate among young women of childbearing age.
To deal with the situation, in 1998 the Ministry of Health and Social Welfare (MSAS)
formulated a draft perinatal standard on HIV/AIDS that recommended “offering voluntary
serology as part of routine prenatal care, to all pregnant women at their first check-up.”
However, stopping the spread of HIV/AIDS requires a comprehensive legal and policy
framework for sexual education and the promotion of sexual and reproductive health. As
mentioned above, such a framework does not exist at the national level.



2. Violence against Women (Articles 5 and 16(c) of CEDAW)

CEDAW contains several provisions requiring state intervention to prevent gender-based
violence. Article 5 requires states to “modify the social and cultural patterns of conduct of men
and women” in order to eliminate practices based on the idea of women’s inferiority. In
addition, violence against women within marriage and the family is condemned by Article 16(c),
which guarantees women and men the same “rights and responsibilities during marriage. . . .”

The CEDAW Committee, in its General Recommendation 19 on Violence against Women,
recognizes that gender-based violence discriminates against women and thereby denies women
enjoyment of their rights and freedoms on a basis of equality with men.”” The Committee
defines “gender-based violence” as “violence that is directed against a woman because she is a
woman or that affects women disproportionately.”® It includes acts that inflict sexual harm or
suffering.”” The Committee emphasizes that CEDAW is concerned not only with acts of
gender-based violence perpetrated by governments, but also those acts committed by private
parties. Governments have a duty to act with due diligence to prevent such acts among all
individuals living within their jurisdictions.*

A. Domestic Violence

In Argentina, domestic violence affects one out of every five couples. In 42% of cases where
women are murdered, the crime is committed by their partner. Thirty-seven percent of
women who are beaten by their husbands have been encountering this type of abuse for 20
years or more. According to information from the Inter-American Development Bank, it is
estimated that 25% of women in Argentina are victims of violence, and that 50% will
experience a violent situation at some point in their lives."

Information from the government of the City of Buenos Aires shows that the number of cases
of family violence reported by women—in the Federal Capital alone—has increased. In
1999, there were 25,530 cases reported by battered women, two thousand more than in 1998
and ten thousand more than in 1996.* In 82% of cases, the perpetrators were the women’s
partners; and in 45% of reported cases, the abused women had been in the violent

relationship for over six years. The age group hardest hit was between the ages of 25 and
345

Despite the fact that Argentina has both national and provincial laws dealing with domestic
violence, legal and institutional mechanisms are generally not effective. Advocates for
victims of family violence identify problems in enforcing the law, such as unduly stringent
evidentiary requirements** and the need for periodic requests to maintain protective measures
over time.*> While the law makes it fairly easy for the victim to bring charges, it
simultaneously gives judges a very slim margin for maneuver.*® If the perpetrator fails to
observe protective measures, the only alternative is to bring criminal charges, which are
seldom effective.!’



B. Sexual Violence

According to one study, an average of approximately 6,000 police reports a year for sexual
offenses (rape, statutory rape, dishonest abuse, etc.) were made between 1970 and 1996.
While not all of these cases fit the legal description of rape, they were all cases of coercive
sexual practices.*

The average number of guilty sentences for these offences over the same period was 622
sentences per year. There is a glaring disproportion of reported offenses and convictions.*
Many reported offenses do not make it to trial, and when they do, they do not always end in
convictions. In both cases, the most common explanation for this impunity is lack of
evidence or insufficient evidence.”

Rehabilitation programs for men do not exist for rapists. There are few institutions with
rehabilitation groups. Shelters are also very scarce; there is one in the city of Buenos Aires
and one in Greater Buenos Aires. There are, however, stopgap places (nun’s residences or
other institutions) that operate as transitory shelters but have neither the resources nor the
conditions of a shelter.”'

We hope that the Committee will consider addressing the following questions to the Argentine
government:

1. What legislation and policies have been adopted to address the barriers and social
inequalities that women face in accessing comprehensive and affordable reproductive health
and family planning information and services? Has the government taken any measures to
speed the enactment of strategic reproductive health laws that have been delayed in the
Senate?

2. What measures have been taken to institutionalize sexual education programs beyond simply
recognizing the importance of these programs in the Federal Education Law?

3. Has the government presented any measures to ensure the availability of EC?

4. What measures are being taken to reduce the maternal mortality rate? Has the government
taken any initiative to address the issue of unsafe abortion? Has the government taken any
measure to expand the exceptions to the criminal law on abortion?

5. How has the initiative taken by the MSAS in 1997 to deal with the mother-to-child HIV
transmission been implemented? Are there any indicators that measure its success or failure?
Have other policies been adopted in order to reduce the high rate of mother-to-child HIV
transmission?

6. Has the government taken any steps to offer legal protection to providers who do not seek
judicial authorization for legal abortions?



7. How has the government addressed the marked disparity between the number of reported
sexual offenses and the number of convictions for these crimes?

8. With respect to domestic violence, what legal remedies are available to women whose
abusers fail to obey protective measures?

There remains a significant gap between CEDAW’s guarantees and the reality of women’s
reproductive health and lives. We appreciate the active interest that the CEDAW Committee has
taken in women’s reproductive health and rights and the strong concluding observations and
recommendations the Committee has issued to governments in the past, stressing the need for
steps to ensure the realization of these rights.

We hope that this information is useful during the Committee’s review of the Argentine
government’s compliance with the provisions of CEDAW. If you have any questions, or would
like further information, please do not hesitate to contact the undersigned.

Very truly yours,
Luisa Cabal Laura Katzive
Legal Advisor Legal Advisor
for Latin America, for Global Projects,
International Program International Program
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