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Introduction

The right of an individual to control her reproductive present and future is one of the
most debated topics in U.S. law. Perhaps most controversial is the right of a woman to terminate
an unwanted pregnancy. The constitutional right of 2 woman to obtain an abortion was
tecognized by the Supreme Court in Roe v. Wade, holding that an implied right to privacy, which
encompasses a woman’s ability to make reproductive choices, was a fundamental right protected
by the Constitution. Later in Planned Parenthood v. Casey, the Supreme Court held that a
person’s right to privacy is part of the guarantee of “liberty” found in the Fourteenth
Amendment’s Due Process Clause, holding that decisions “involving the most intimate and
personal choices a person may make in a lifetime, choices central to personal dignity and
autonomy, are central to the liberty protected by the Fourteenth Amendment.”

While Casey upheld the right to abortion recognized in Roe and expanded the
constitutional basis for the abortion right, Casey and its progeny also permitted restrictions on
the right to abortion that had been held unconstitutional under Roe. The three Justice plurality
articulated the “undue burden” test, which established that a restriction on abortion rights
violates the Due Process Clause if it has the purpose or effect of imposing an undue burden on
women seeking abortion. The Casey Court held that, “[a]n undue burden exists, and therefore a
provision of law is invalid, if its purpose or effect is to place a substantial obstacle in the path of
a woman seeking an abortion before the fetus attains viability,” The Court explained that to
meet the undue burden standard, a “substantial obstacle” must be present within “a large fraction
of cases in which [it] is relevant.”

In Casey, the Court defined the “relevant group” very narrowly when evaluating the
challenge to spousal notification; the “relevant group” constituted just those women who would
feel the effects of the restriction, namely, married women who would choose not to notify their
spouses about their abortion decision. Even though the group of women affected by the spousal
notification requirement constituted less than 1% of women obtaining abortions, the Court found
that a large fraction of those women forced to notify their spouses would face a substantial
obstacle in attaining abortion, in the form of potential violence from abusive husbands, which
constituted an undue burden. The Court defined the relevant group more broadly, however,
when analyzing and upholding the 24-hour waiting period requirement and other restrictions.

The Casey Court failed to define these terms with any precision, and lower courts have
not reached consensus as to how to frame the relevant group of women, determine the requisite
size of the large fraction, or measure impact. In Cincinnati Women's Services v. Taft, the Sixth
Circuit struck down one restriction because it was a substantial obstacle for “practically all” of
the relevant group, but upheld another because it only impacted 12.5% of the relevant group, all
of whom would be thus unable to obtain an abortion. The district court in Planned Parenthood
of Minnesota v. Daugaard found that a “large fraction” need not constitute a majority of the



relevant group, merely, something more than a “small” fraction of the relevant group. In MKB
Management v. Burdick, a state district court in North Dakota struck down a ban on medication
abortions on state constitutional grounds; the court applied strict scrutiny, but also applied the
undue burden standard by analyzing how the law would affect different categories of women
who were among the 20% of abortion patients who choose medication abortions.

What kind of evidence, then, is strong enough to demonstrate the existence of an undue
burden? In A Woman's Choice v. Newman, the Seventh Circuit overruled the District Court’s
finding that statistics from neighboring states on how similar laws have affected women seeking
abortions could be probative of how a law may operate in Indiana. Consider what kind of
evidence would be necessary for a pre-enforcement challenge of abortion restrictions to be
successful.

Because Casey stated that a law may not have the purpose or effect of creating an undue
burden, some laws are challenged not only on impact, but on a claim that a law was passed with
the purpose to prevent abortions or make it very difficult to access or provide abortions. The
Casey Court, however, did not provide any analysis for this “purpose prong” argument. In
Mazurek v. Amrstrong, the Supreme Court rejected the assertion that improper purpose was
shown by evidence that a statute was designed to prevent a particular medical professional from
providing abortions or that anti-choice groups drafted the challenged legislation. The Tenth
Circuit in Jane L. v. Bangerter held that if a state acts to show its intent to challenge Roe
alongside passing a law limiting abortion, that action demonstrates an improper purpose behind
the law itself. In Jane L., the Utah legislature had passed a law equating viability with twenty
weeks of pregnancy; it also separately established an abortion litigation trust fund. The Tenth

Circuit viewed the [itigation trust fund as a demonstration of the state’s improper intent o
challenge Roe through legislation. . The District Court of Nebraska in Planned Parenthood of
the Heartland v. Heineman and the Fifth Circuit in Okpdlobz’ v. Foster explicitly analyzed both
the framework of the challenged legislation as well as its “social and historical context.”

A number of recent abortion restrictions have prompted challenges under the First
Amendment’s right to free speech — in particular, the right of medical personnel to refrain from
speech. These claims have come up in the context of ultrasound laws and laws regulating so-
called crisis pregnancy centers, among others. So far, courts have not been consistent in their
approach to those First Amendment claims. Some courts have been wary of finding First
Amendment free speech violations in “informed consent” laws — such as with the Eighth
Circuit’s affirmation of a law in Planned Parenthood of Minnesota v. Rounds requiring doctors
to tell women that abortion increases the risk of suicide, The Rounds court held the law
constitutional, despite finding that there is no causal medical link between abortion and suicide
has been found.

In Texas Medical Providers Performing Abortion Services v. Lakey, the Fifth Circuit
rejected the First Amendment claim made by plaintiffs challenging a law that required doctors to
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verbally describe sonograms to patients secking abortion. Although plaintiffs did not raise an
challenge to such laws, instead using a Casey undue burden analysis, In essence, the Court
conflated First Amendment and Due Process analysis. The court held, “[i]f the disclosures are
truthful and non-misleading, and if they would not violate the woman’s privacy under the Casey
plurality opinion, then Appellees would, by means of their First Amendment claim, essentially
trump the balance Casey struck between women’s rights and the state’s prerogatives,”

Over the last several years, courts have also addressed a wave of anti-abortion laws that
regulate not doctors or women, but clinics themselves, These targeted regulations of abortion,
providers, known as “TRAP” laws, can result in the closure of abortion clinics that are unable to
meet the new regulatory standards. The Mississippi state legislature, for example, passed a law
that required abortion facilities to be licensed as ambulatory surgical facilities, which meant they
must receive a certificate of need from the Department of Health. However, such certificates
were not available to “single-specialty” facilities, such as an abortion clinic, and so the clinic
could not possibly meet the state’s new licensure requirement. The District Court for the
Southern District of Mississippi in Jackson Women's Health Org. v. Amy struck down the law,
finding that it would impose an undue burden because it would serve to shut down the state’s
only abortion facility.

However, not all TRAP laws that result in the closing of abortion facilities have been
found unconstitutional under the undue burden standard. The evidentiary hurdles to demonstrate
an undue burden are often quite high. Consider the Sixth Circuit’s decision in Women's Medical
Professional Corp v. Baird, in which the court upheld a law that resulted in a clinic closure,

because plaintiffs could not prove that a large fraction of women affected by the law would be
unable to travel to other clinics to obtain abortions. What exactly are the evidentiary hurdles that
courts uniquely face with laws that target abortion facilities rather than women or doctors
themselves?

These cases are just a few examples that illustrate how Casey has operated in the lower
courts. Since Casey, many laws passed in the states and advocated for by anti-choice groups
work to qualify abortion rights and limit access rather than to challenge the constitutionality of
abortion'itself. On average, more than five hundred bills that relate to abortion are proposed
annually in state legislatures, and dozens are passed.

This supplement serves to break down Casey’s undue burden standard to analyze its
separate components, and to introduce students to a variety of judicial interpretations. As you
read through these materials, ask yourself, what kinds of evidence and what kinds of impact are .
likely to sway a court to conclude that a law creates an undue burden on women seeking
abortion? Ask yourself whether the undue burden standard in practice maintains Roe’s central
holding that women have a fundamental right to obtain pre-viability abortions. Consider also the
multiple restrictions one woman may face, and the impact that restrictions targeting women, their
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doctors, and their abortion clinics are likely to have on a woman with limited financial means,
limited access to means of travel, and/or obligations to her family and work.
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ABSTRACT. In Planned Parenthood of Southeastern Penns’.ylvadiaf v. Casey, the Supreme Court backed away from
affording Women the highest level of constitutional protection for the abortion choice, but nonetheléss promised to pre-
serve Roe v, Wade's core objectives by instituting the undue burden standard for measuring the constitutionality of re-
strictions cnvabortion. In the years following the Casey decision, states and the federal government have added more and

more restrictions on women's access to abortion, This Article asks whether Casey's undue burden standard has meaning-
fully protected a woman's right to an abortion.

The Article begins by describing the undue burden standard's development and application, from pre-Casey decisions
to the Casey joint opinion, Part ITI describes the Supreme Court's clarification and application of the standard in its sub-
sequent aborticn decisions. Part IV reviews the ways in which lower courts have implemented the undue burden stand-

ard, concluding that, if correctly and falrly applied, the Casey staidard can prov1de meaningful *318 protection for the
abortion right. The Article ends with recommendations for sohdxfymg and’ clarifying the undue burden standard, which
will ensure that Roe's core is preserved as promised in Casey.

B. The Casey Joint Opinion: Pre- . 329
serving Protection for the Rightto
_ Abortion via a Newly Minted Undue
Burden Standard

'© 2010 Thomson Reuters. No Clgim to Orig. US Gov, Works.



18 YILF 317 ' . ’
18 Yale J.L.. & Feminism 317

D. The Casey Concumug and Dzs- ' o 340
senting Opmlons

A. Mazurek v. Al‘nis.{rong 343

C Ayotte v. Planned Parenthood of _ 349
Northern New England

IV Lower Courts Apphcat]on of o353 _
the Undue Burden Standard - R ' _ ‘

22
: o prd— £ - Y-
l lllbUllblbLCllLy 110 LllU Dldlldard fUJ. - I

Facnal Challenges

3 Cha]lenges to Laws Regulatmg ' - 367
the Medical Practice of Abortion Pro-
vi_del_'s -

B Implementatmn of the Purpose o 377
Prong

©®2010 Thomson Reuters: No Claim to Orig. US Gov, Waiks.



18 YILF 317
18 Yale I.L. & Feminism 317

#319 L. Introduction

Nearly fifteen years have passed since the United States Supreme Court's historic decision in Planned Parenthood v.
Casey. [FNl} As litigators for Planned Parenthood of Southeastern Pennsylvania and other Pennsylvania Tepr oductive
health care prov1ders in the Casey htlgatmn we had awaited the day of the decision with forebodmg Fully prepared fora
wholesale overruhng of Roe v. Wade that would sanction the recummahzanon of abortmn, instead we greeted the Casey
decision with a mixture of surprlse relief, and uneertamty

While the Supreme Court discarded the highly protective strict scrutiny standard of Roe, [FN2] the Casey joint opin-
ion nevertheless preserved the core of Roe by addpting the undue burden test to measurs the constitutionality of restric-
tions on abortion. {FN3] This new standard was arduous enough to sustain a facial challenge to two of the restrictive pro-
visions challenged in Casey --the Pennsylvania law's husband-notification requirement [FN4] and its related reporting
provision [FN5]--and to raise concerns about the constitutionality of others, despite the limited record before the Court.
[FNG] That this new standard was meant to offer meaningful protection for women is further supported by the joint opin-
ion's passionate discussion of the benefits that reproductive liberty had bestowed upon generations of women and their
prospects for-full equahty [FN7q -

J

As w1th any new test, howeve1 the undue burden standard would have to be applied in subssquent cases before its
full contours became clear, In the years following the Casey decision, state legislatures, as well as the federal govern-
merit, have added more restrictions Ol WOINEN'S, ACCess. to abort10n [FNSI These laws, now sub_]ect to review under the
Casey standard, include mandatory waifing penode, [FNQ] 1n_formed_ consent scripts that force doctors to give *320 their
patients information biased against abortion, [FN10] onerous licensing and regulatory schemes for abortion providers,
[FN11] detailed reporting requirements, [FN12} consent and notification requirements for minors, [EN13] abortion pro-
cedure bans, [FN14] and laws making abortion providers strictly liable for any and al? defnage 'tc_J their clients. [FN15] In

Py

%heﬁ’irsrfourmmmhsi)f?Oﬂﬁlnnﬁlegielmfmtm *321 states proposed micasurcs to ban virtually, all abortion
procedures, {FN16] and the South Dakota legislature passed, but voters rejected, the nation's first post-Casey abortion
ban. [FN17] As governmental restrictions have mounted, the number of abortien providers in the United States has con-
tinved to decline. [FN 18] Three states--North Dakota, Mississippi, and South Dakota--now have only one abortion pro-
vider in the entire state. [FN19] In these and many other states, women must travel long distances to reach a prov1der
[FN20]

With the highly visible confirmation hearings of Chief Justice Roberts and Justice Alito stilf fresh in the nation’s
memory and the federal Abortion Procedure Ban [EN21] undergoing Supreme Court review, [FN22] much media atten-
tion is fixated on whether the newly constituted Court will overrule Roe, [FN23] Some #322 commentators suggest an al-
ternative scenario, in which the Court will instead “incremental(ly] eviscerat[e]” Roe by applying the Casey undue bur-
den standard to permit so many restrictions on the abortion right that sooh only a privileged few will be able td exercise
it. [FN24] Yet the Casey plura]ity‘s broad articulation of the standard, its application of the standard to the challenged
provisions, and the expansive rhetoric of women's equality in which it couched the joint opinion all support the notion
that the Casey Court indeed intended to preserve the coré of Roe and riot merely an empty shell.

Has the undue burden standard meaningfully protected a woman's right to an abortmn'? This Article analyzes the ap-
. plication of the Casey staridard nationwide over the past decade-and-a-half to assess the current status of the constitution-
al protéction it offers. Part I describes the development and application of the undue hurden standard in the Casey litiga-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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tien, focusing on the évolution- of the standard from. iis narrow_articiulatioxi in pre-Casey decisions and the court of ap-
peals' opinion in Casey (0 its broader definition in the Casey plurality opinion: Part TII describes the Supreme Court's cla- -
rification and application of the standard in its subsequent abortion decisions: Mazurek v. Armstrong, [FIN25] Stenberg v.
Carhart, [FN26] and Ayotte v, Planned Parenthood. [FN27] Part IV reviews the ways in which lower courts have imple-
mented the undue burden standard in a variety of contexts, inciuding challenges to mandatory waiting periods, state-
scrlpted counseling prov151ons hcensmg and 1egu1atory schemes for abortion facilities, and bans on certain types of
abortion procedures. This Part examines Iower courts' contrasting approaches to applying the Casey standard to assess
whether a given restriction has “the effect of placing a substantial obstacle in the path of a woman's choice . . ..” [FN28}
The Article ends with recommendations for solidifying and clar1fy1ng the undue burden standard so as to ensure Roe's
core is preserved as promised in Casey. Application of Casey by some lower courts demonstrates that, if correctly and
fairly applied, the undue burden standard can provide meaningful protection for the abortion right. While the Roberts
. Court could discard Casey altogether, if it keeps the undue burden test in place, the Article concludes that the Court must
provide ¥323 the guidance that lower courts and litiganis need to ensure that the standard offers meaningful protectien to
Wwomen.

1L The Meaning of the Undue Burden Standard: Its Evoluuon in Casey

Prior to the Casey decision in 1992, “undue burden” termlnology had appealed in some of the Supreme Court's abor-
tion opinions, [FN291 and Justice O'Connor had championed the use of an undue burden analysis in several of her dis-
senting opinions. [FN30] The Casey joint opinion, however, ctafted an entirely new undue burden analysis and, for the
first time, made it the controlling standard for evaluating -all abortion réstrictions. The meaning of this new standard can
only fully be understood first by contrasting it with Justice O'Corinor's initial formulations of undue burden, and second
by analyzing how the Casey joint opinion defined, developed, and actually applied the standard. T his Part undertakes that
analysis and concludes that, although the Casey plurality backed away from affording women the highest level of consti-
tutional protection for the ‘abortion choice and stumbled in its efforts to adeqhately clarify the contours of the uadue bur-
den standard, the plurality nonetlieless intended to provide a level of protection for the abortion right that was fully con-

sistent with Roe's core objective of “ensuring] that the woman's right to choose not become so subordinate to the State's
interest in promoting fetal life that her choice exists in theory but not in fact.” [FIN31]

*324 A, The Journey to the Supreme Court in the Casay Litigation

The Pennsylvania legislature enacted the restrictions on abortion that were challenged in Casey in direct response 1o
‘wignals that an emerging conservative Supreme Court majority was poised to overrule Roe v. Wade. After years of apply-
ing Roe's strict scrutiny standard to strike down most abortion restrictions, [FN32] “the constitutional tde turned”
[FN33] in 1989 with the Supreme Court's decision in Webster v. Reproductive Health Services. [FN34] In declaring
three Missouri abortion restrictions to be constitutional, a plurality of the Court called for a “reconsideration” {FIN35] of
Roe's trimester framework [FN36] and reviewed *SZ'S_thc,_Mis_sour.i_ law. only to determine whether it was “reasonably de-
signed” to advance a “legitimate” state interest. [FN371.In an impassioned dissenting opinion, Justice Blackmun lamen-
ted that the plurality had effectively “invite{d] every state legislature to enact more and more restrictive abortion regula-
tious . . . [that] will return the law of procreative freedom to the severe limitations that generally prevailed in this country
before January 22,1973 [FN%S] '

_ State leg1slatures agreed w1th Jusuce Blackmun's, readmg of the Webster opinion and accepted the p]urahty 8 mv1ta~
uon to enact ngw restrictions on abortion, In the monLhS after, Webster, two states.and the territory of Guam re-enacted
pre-Roe criminal bans on virtually all abortions. [FN39] In 1988 and again in the fall of 1989, the PcnnSylvama leg1s—_

© 2010 Thomson Reuters: No Claim to Oiig. US Gov: Works.
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and burdensome restrictions on abortion that fell short of outright bans. The new provisions required that: (1) physicians
recite a prescribed litany of information discouraging -abortion and describe the availability of state-sponsored, printed
materials offering alternatives, and then delay their patient's procedure for at least twenty-four hours; [FN40] (2) married
women notify their husbands of their abortion decision; [FN417 (3) young women under the age of *326 ecighteen have
either the consent of one parent or a court order prior to an abortion, and that both the young woman and her parent ob-
tzin the state mandated information discouraging the abortion, [FN42] and (4} clinics report detailed, particularized in- |
formation -about every abortion patient to the state. [FN43] The amendments also severely narrowed the Acl's existing
definition of the “medical emergency” situations that would exempt women from complying with the forced waiting
period,- biased counseling, parental consent, and husband-notification requirements. [FN44] Significantly, the amend-
ments explicitly reenacted-many of the very statutory provisions of Pennsylvania's 1982 Act, which the. Supreme Court
had held unconstitutional in Thornburgh v. American College of Obstetricians & Gynecologists just a few years earlier.
[FN45] Ag their chief legislative architect and sponsor admitted, the new amendments were explicitly and unabashedly
designed to trigger a challenge to Roe v. Wade that would lead to its overturning and a return to criminal bans on abor-
tion. [FN46] ' : : ' :

#327 In the ensuing facial challenge [FN477 to the Pennsylvania restrictions, the Commonwealth of Pennsylvania de-
fended the constitutionality of the new law by arguing that the courts should apply the undue burden concept developed
by Justice O'Comnor in-her dissenting opinions in City of Akron v. Akron Center for Reproductive Health and Thorn-
burgh or, alternatively, overturn Roe v. Wade wholesale. [FN48] Relying principally on Roe, Thornburgh,- and Akron,
and following a three-day bench trial, the district court enjoined virtually all of the challenged restrictions, explicitly re-
jecting the Cammonwealth's effort to avoid the Roe strict scrutiny standard. [FN49] In stark contrast, the United States
Court of Appedls-for the Third Circuit-found that Webster v. Reproductive Health Services [FN50] and subsequent opin-
ions had eliminated Roe's strict scrutiny standard. [FN51] Applying Marks v. United States, [FN52] the court of appeals
took the unusual step of construing Webster and Hodgson as establishing a new standard of review under which to judge
the constitutionality of all abortion restrictions--Justice O'Connor's undue burden standard. [FN33] Applying that stand-
ard as then formulated by Justice O'Connor in her dissenting opinions, [FIN54] the court of appeals held that all chal-

lenged provisions of the Pennsylvania law *328 were constitutional except the husband-notification requirement. [FN55]
Justice Samuel Alito, then & member of the United States Court of Appeals for the Third Circuit, dissented, arguing that
the majority had erred in striking down the husband-notification provision because it did not unduly burden women's ac-
cess to abortion {FN56] and was rationally related to thie “state’s interest in furthering the husband's interast in the fetus.”
[FNS5T7] - :

The court of appeals’ maverick op_iliion led both sides to file petitions for certiorari, {[FN58] setting the stage for Su-
preme Coutt review. At the time that the Supreme Court granted review, on January 21, 1992, two new Justices-- David
Souter and Clarence Thomas--had joined the court, [FN59] increasing spéculation that the newly-composed Supreme
Court would now explicitly overturn Roe v, Wade. [EN60]

#329 B, The Casey J_oirit Opinion: Preserving Protection for the Right to Abortion via a Newly Minted Undue Burden
Standard ' :

Confounding pundits and advocates on both sides, Justices O'Connor, Kennedy and Souter coauthored [FN61] an
opinion, joined in relevant part by Justices Blackmun and Stevetis, that reaffirmed what they deemed the three central
tenets of Roe. First, the joint opinion recognized “the right of the woman to choose to have an abortion before viability
and to obtain it without undue interference from the State.” [FN62] Second, the joint opinion reaffirmed “the State's

© 2010 Thomson Reuters. No Claim to Orig, US Gov, Works.
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power to restrict abortion after fetal viability, if the law contains exceptions for pi‘egnancies which endanger the woman's
life or health.” [FNG3] Third, the joint opinion confirmed “the principle that the State has legitimate interests from the
outset of the pregnancy in ptotectmg the health of the woman and the life of the fetus that may become a chﬂd ” [FNo4]

n reaffirming rather than rejecting Roe's core prmmp}es the joint opinion relied heavily on the doctrine of stare de-
cisis. The plurality found that the factual underpinnings of Roe's central holding had not been weakened and that, in it's
nearly two decades of application, Roe had proven workable. TENG5] The joint opinion authors expressed deep concern
that overruling Roe v. Wade would substantially undermine the Court's integrity, given the likely public perception that
reversal was due solely to the changing composition of the Court: “[T}o overrule under fire in the absence of the most
compelling reason to reexamine a watershed decision would subvert the Court's legitimacy beyond any serious question.”
[EN66] The Casey plurality dlso emphasized Roe's important role in the lives of countless American women who had
come to rely on its protections: and recognized the link between reproductive autonomy and women's autonomy and
equality:

[Flor two decades of economic and social developments, people have organized intimate telationships and
made choices that define their #330 views of themselves and their places in society, in reliance on the availability '
of aborticn in the event that contraception should fail. The ability of women to participate equally in the economic
and social life of the nation has been facilitated by their ability to control their reproductive lives . . . . The Consti-
tution serves human values, and while the effect of reliance on Roe cannot be exactly measored, neither can the

* certain cost of overruling Roe for people who have ordered their thinking and living around that case be dismissed,
[EN67] | - :
Despite its strong language, however, the joint opinion also altered key aspects of Roe v. Wade, rejecting Roe's strict
scrutiny standard as well asits trimester framework and adopting a more permissive “undue burden” standard. [FN68] In
doing so, the joint opinion-authors rebalanced the relative interests of the state and the pregnant woman, emphasizing the
state's interest in protecting maternal health and potential fetal life-“from the outset” of the pregnancy. [FN69] Roe and
its progeny permittéd restrictions on pre-viability abortions only if the government could prove that they served to pro-

tect-women's_health. [FN703 In contrast, the Casey joint opinion allows_states to regulate all pre-viability abortions to
promote the state's interest in potential life or in protecting the woman's health, as long as the regulations rationally fur-
ther these state interests and do not unduly burden women's access to ebortion. [FN71] After Casey, challenges to pre-
viability restrictions on abertion can no longer *331 focus exclusively on the absence of a health justification. Rather,
challengers must prove that the restrictions pose undue burdens. {FN72] The Casey joint opinion thus charted a new path
for abortion regulation that undoubtedly represents less constitutional protection than that afforded by Roe. Yet, as dis-
cussed below, a close analysis of the Casey standard demonstrazes that the authors of the joint opinion intended to re-
place the Roe framework with a rigorous standard that carefully examines both the actual impact of restrictions on the
women they affect and the governmental purpose underlying them.

The plurality carefully articulated a new standard, which, on its face, provided stronger protection for the abortion
right than Justice O'Connor's earlier iterations. In doing so, the joint opinion explicitly disavowed prior discussions of the
undue burden standard, [FIN73] and noted its agreement with the ultimate objective of Roe's trimester framework--i.e.,

“énsurfing] that the woman's right to choosé not become 50 subordinate to the State's interest in promoting fetal life that
her choice exists in theory but net in fact.” [FN74] In “refin[ing] the undue burden analysis,” [FIN75] the plurality rejec-
ted its narrow formulation in fustice O'Connor's prior opinions, which had defined undue burden as an “absolute
obstacle[} or severe limitation {] on the abortion decision.” [FIN76] In its place, the jaint opinion clarified that an undue
burden exists where a regulation places “a substant1al obstacle in the path of a woman seeking an abortion of a nonviable
fetus.” [FN77] Thus, under.the newly mmted *332 formulatlon regulatlons pose an undue burden even where they do
not amount to “absolute obstacles” or “severe hnrutatlons.” [FN78] Moreover, the joint opinion further buttressed the un-
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due burden test by adding a second prong relating to governmental purpose. The test now encompasses not just regula-
tions that unduly impinge upon women seeking abortion (i.e., an effects prong), but also those that are created by govern-

A fmdmg of an undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect
of placmg a substantial obstacle in the path of 2 woman seeking an abortion of a nonviable fetus. A statute with
this purpose is invalid because the means chosen by the State to further the interest in potential life must be calcu-
lated to inform the woman's free chowe, not hinder it. [FN79] Flnally, in defmmg undue burden, the Court clari-
fied that even laws designed to further permissible state interests are unconstitutional if they place an undue bur-
den on women seeking abortions. [FIN80] In contrast, in prior dissenting opinions, Justice O'Conner had suggested
that the undue burden analysis was merely a “threshold inquiry” and that regulations found to be unduly burden-
some could be justified by compelling state interests. [FN81] The Casey joint opinion explicitly rejects this formu-
lation, emphasizing, “liln our considered judgment, an undue burden is an unconstitutional burden.” [FNg&2]

“While the joint opinion's abstract invocation of its refined undue burden analysis clearly suggests that its authors in-
tended a relatively protective standard, deducing the meaning of the undue burden standard from the joint *333 opinion's
application of it to the Pennsylvania law is more difficult. On the one hand, the undue burden standard was strong
enough to invalidate the husband-notification provisicn and its related reporting requirement. On the other hand, several
provisions of the Pennsylvania'law, inclading the mandatory waiting périod, survived the joint authors' application of the
undue burden standard. Yet, even while upholding some of the Pennsylvania restrictions, the joint authors signaled that
the new standard was meant to p10v1de reasonab]e protection and that those very’ pr0v131ons might not survive under a

The joint opinion's analysis of the husband-notification and reporting pr0v131ons sections 3209 and 3214(1)(12) of

the Pennsy]vama Act respectively, contains much that protects a woman's right to choose ahortion. The joint opinion ex-

phcmy rejected the Commonwealth of Pennsylvania's argument that the husband-notification requirement imposed no
undue buiden because the vast majority of married women voluntauly tell their husbands of the abortion decision and
thus “only cne percent of the women who obtﬂm abortxons are actually affected by the requ1rement [FNS%] The joint

The analysis does not end with the one percent of women upon whon the statuie operates; it bagins there. Le-
gislation is measured for consistency with the Constitution by its impact on those whose conduct it affects. .. . The
proper focus of -constitutional inquiry is the group for whomi the law is a restriction, not the group for whom the

- law is irrelevant, [FN84] In focusing on those women who ‘are the “real target” of the husband-notification require-
ment, [FN85] the joint opinion authors rejected the Commonwealth's rights-by-numbers approach that would deny
constitutional protectlon to the very women affected by the law because this group consisted of only a small num-
ber of women. [FN86] Moreover, in invalidating the husband-notification’ provision on its face even though the
plaintiff-providers had not shown that it would be invalid in all circumstances, the Justices implicitly rejected the
Solicitor General's claim that, under United States v. Salerno, [FN87] #334 facial challengers must prove that there
is “no set of mrcumetauces . under which [the challenged regulanon] would be valid” [FN 88] Instead, the joint
opinion found that the prov1ders kad met their burden of proof under the new standard because “ina large fraction
of the cases in which [the legislation] is relevant, it will operate as a substantial obstacle to a woman s ch01ce to

-
—
ment with that purpose in mind:
C. The Joint Opinion's Appliéation of the U-r_ldue Burden Standard
(
S
différent factual record
opinion emphasized:
under g0 an abortion.” [ENS9]
{
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In applying the undue burden standard 1o the h:ﬁsband-het'ificdtion provision, the joint opinion authors were strikingly
sensitive to the specific social context in which forced husband-notification would operate, connecting and understanding
the interrelationship between domestic violence and women's reproductive autonomy. The Justices ‘gave great deference
to the detailed factual findings of the district court that documented the severity and pervasiveness of domestic violence,
the inadequacy of the statutory éxceptions to the notification requirement, and the grave dangers posed by forcing vie-
tims of domestic battering and marital rape to notify their husbands of their abortion, These findings, together with nu-
merous other independent social science studies, [FNG0] led the joint opinion authors, with Justices Blackmun and
Stevens, to conclude that the spousal notification requirement amounted to an undue burden, [FN91]

A requirement that ali women be affected by an abortion restriction would havé consideratly diluted the degree of
constitutional protection:

It would be difficult to justify a constitutional test that permitted states to enact restrictions that wholly pre-
cluded choice for some women merely because those restrictions would not constitute an “undue burden” for oth-
er, more fortunate women, Such an approach would simply draw a social and economic line across society, above
which #335 women would be able to have safe and legal abortions, and below which women would be returned to
illegal and dangerous alternatives, [FN92] The joint opinion's insistence on both an empirical, quantitative. inquiry
and one that focuses on the particular women affected by an abortion law strengthened.the undue burden standard
significantly. Moreover, the 'foeus on a fact-bound measure of the burdens imposed on women avoids non-
empirical subjective judgments by judges about whether a burden is too heavy. Rather, the inquiry properly fo-
cuses on whether the empirical record shows that the restrictions are likely to ;'mse substantial obstacles for certain
WOII'IEH l

The joint opinion's analym of the spousal notification provision 1s also noteworthy because it explicitly 1ecogmzed :
and condemned the outmoded conception of married women's autonomy that underlay this requirement, The joint opin-
jon deemed the notification reguirement an impermissible “dominion” of husbands over wives reminiscent of long-
abandoned views of married women's subordinate status:

Section 3209 embodies a view of marriage consonant with the common-law status of married woren but re-
pugnant tc our present understandmg of marriage and of the nature of the rights secured by the Constitution. Wo-
men do not lose their constitutionally protected liberty when they marry, The Constitution _protects all individuals,
male or female, married or unmarried, from the abuse of governmental power; even where that power is employed
for the supposed benefit of a member of the individual's family. [FN93]

Tn contrast, the joint opinion's well-reasoned, highly contextualized analysis of the spousal notification provision is
difficult to reconcile with its application of the undue burden standard to uphold other provisions of the Pennsylvania
jaw. Indeed, the joint opinion has been widely criticized by commentators who have correctly noted the perplexing in-
consistency between. its treatment of the spousal notification provision and most of the otlier ch’tllenged provisions.
[FN94] : :

In upholding Penneylvanja’s‘mandatory tWenty;four-hour waiting period, the joint opinion _ziufhors took note of ex-
tensive findings by the district court that documented the serious burdens posed by this requirement:

[B]ecause of the distanees many wornen must travel 10 reach an abomon provider, the p1act1cal effect will of-
ten be a delay of much more than a day because the wamng perlod requires that a voman seekmg an abortion must
'make at least” two v1s1ts to the doctor [T]he District Court found that for those women who Lave the fewest
#336 financial resources, thése who thust (ravel’ long distances, and those who have d1ff1cu]ty explammg their
whereabouts to husbands, employers or others, the 24-hour waiting period will be “particularly burdensome.”
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[EN95] While noting that “[t]hese findings are troubling in some respects” and that the constitutionality of the
waiting period posed a “closer question” than that of other challenged provisions, the joint opinion refused, with
1o satisfactory explanation, to find a constituticnal viclation, [FN96] The joint authors reasoned that

We do not doubt that, as the District Court held, the waiting period has the effect of ‘increasing the cost and
risk of delay of abortions,” but the district court did not conclude that the increased costs and potential delays
amount to substantial obstacles . . .. We also disagree with the District Court's conclusion that the ‘particularly
burdensome’ effects of the waiting period on some women require its invalidation. A particular burden. is not of
necessity a substantial obstacle. [FN97] Thus, as Professor Laurence Tribe has argued, “[iln large part, the plural-
ity based its decisionmsomeWhat hypertechnically--on the district court's own characterization of the waiting peri-
od as ‘particularly burdensome’ rather than a ‘substantial obstacle.” {FN98] The plurality's reasoning on this point
is especially illogical and troubling given that at the time the district court made its factual findings the Roe v,
Wade strict scrutiny standard remained in place, and the undue burden standard as then formulated by Justice
O'Conner used significantly different terminology and required different proof. To expect the district court to have
intuited the new standard--and to have foretold its specific requirement that restrictions have the “purpose or effect
of placing a substantial chstacle” on the right to choose abortion--was unreasonable and created uncertainty about
the meaning of the new standard. Moreover, while the joint opinion authors easily recognized that forcing married
womnien to notify their husbands was grounded in archaic sex-role stereotypes, in upholding the state-mandated
counseling scripts as a “reasonable measure designed to ensure an informed choice,” [FN99] they turned a blind
eye to the reality that both this requirement and the mandatory waiting period likewise “rest[ed] on outmoded and
unacceptable assumptions about the decisionmaking capacity of women.” [FN100]

*337 Also troubling was the plurality's unwillingness either to examine the district court's factual findings of the bur-
dens posed by the informed parental consent provision or to consider the extensive social science data documenting the
harmful effects of parental consent requirements, [FN101] Tn contrast to its willingness to ground its analysis of the hus-
band-notification requirement in the context of the realities of women's lives, the joint opinion summarily rejected the
pfoviders‘ arguments against parental consent as a “reprise of their arguments” on other provisions, engaging in no ana-

lysis whatsoever of the factual record that documented the experiences of young women and the unique difficulties they
£ als EMNL-021

Taco llJ dbbubﬂlllé apor LlUll [N A Re Fay )

Although these shortcomings in the joint epinion’s analysis raise serious concerns, the plurality's application of the
undue burden standard to upheld some of the challenged provisions also had positive aspects. ' The validation of
Pennsylvania's narrow definition of “medical emergency,” for example, was conditioned on an insistence that it be con-
strued broadly to encompass three life-threatening medical conditions that the district court found were not covered by
the statute. [FN103] In doing so, the plurality emphasized that if the narrow definition of medical emergency foreclosed
the possibility of an immediate abortion in the face of “significant” health risks, “we would be required to invalidate the
restrictive operation of the provision, for the essentlal ho]dmg of Roe forbids a State to interfere with a woman's choice
to undergo an abortion procedure if continuing her pregnancy would constitute a threat to her health.” {FN104] In its ana-
‘lys1s of this provision, the joint opinion authors thus underscored their contmumg commitment that the hves and health
of women remain paramount over the State 8 mterest in restricting abortlon

Additionally, in upholding the challenged recordkeeping and’ reportmg requlrements of the Pennsylvania statute the
joint opinion first carefully scrutinized these requirements to determine if they were “‘reasondbly directed to the preser-
vation of maternal health and . . . properly respect a patient's confidentiality and privacy.” [FEN105] The plurality also
made clear that even though these provisions were, in its view, reasonably related to the State's interest in preserving wo-
men's health, they would nonetheless be invalid if they had the *338 purpose or effect of placing substantial obstacles in
the path of women seeking zbortions. [FN106] In finding that the recordkeeping and teporting provisions did not impose
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a substantial obstacle, the joint authors interpreted the record as establishing only that these provisions might incréase the
cost of abortions by “a slight amount,” but conceded that “at some point incressed cost could become a substantial
obstacle,” [FIN107] This concession agein demonstrates that the joint authors intended the newly formulated undue bur-
den standard to provide substantizlly broader protection for the abortion right than that envisioned by Justice O'Connor in
her prior formulations of undue burden. As Professors Estrich and Sullivan highlighted in their excellent pre-Casey cri-
tique of Tustice O'Connor's undue burden concept, she “ha[d] never acknowledged that significant cost increases consti-
tute ‘burdens' on abortion,” [FN1081 And, perhaps even more troubling, even if those cost increases posed burdens, her
dissenting opinions in Akron I and other céses demonstrated a willingness to uphold health regulations régardless of the
substantial burdens posed by them. [FIN109] The Casey joint opinion responds to these concerns, strengthening the undue
burden analysis by protecting women against healti regulations that either are not designed to protect women's health or
cause price increases and other burdens that become substantial obstacles for women seeking abortions.

Finalty, the authors of the joint opinion carefully limited their conclusions about the provisions that they upheld to
the facts before them in the existing record. In upholding the mandatory waiting period, the plurality emphasized that it
was doing so based “on the record before [the Court], and in the context.of this facial challenge.” [FN110] Likewise, the
plurality carefully limited its validation of the state-scripted counseling provision, stressing that “there is no *33% evid-
ence on this record that [the provision] would ameunt in practical terms to a substantial obstacie.” [FN111] And, as noted
above, the Justices acknowledged that the increased costs of recordkeeping and reporting provisions could become 2 sub-
stantial obstacle, upholding them 'only because “there is no such showing on the record before us.” [FN112} Accordingly,
as other individual members of the Court agreed, [FN113] the joint opinion did-not finally resolve the fate of either the
Pennsylvania restrictions or similar laws in other states. Rather, its findings .of constitutionality were prelitninary and
based on a specific factual record, Indeed, in post-Supreme Court proceedings, the district court, recognizing this limita-
tion of the joint opinion, granted the providers' request to continue their facial challenge by putting on factual proof to
meet the new undue-burden standard. [FIN114] While the district court's decision was ultimately reversed on appeal, the
Casey joint opinion nonetheless explicitly left the door open to subsequent as-applied challenges to the Pennsylvania pro-
visions and facial challenges to similar laws in other states. The Third Circuit noted, for example, that by limiting its

findings-te-the-reeord-before-it-the-Casey-plurality“signalled-that-it-was-net-anneuncing-a-per-serule” [EN115] Rather;

“the Court meant that other state abortion laws require individualized application of the undue burden standard” and
future ‘as applied’ challenge to the Pennsylvania Act would be possible.” [FN116] In denying the providers' motion to
stay the court of appeals' mandate, Justice Souter agreed that “litigants are free to challenge similar restrictions in other
jurisdictions, as well as these very provisions as applied.” |[FN117]

#340 D, The Casey Concurrin.g and Dissenting Cpinions

The separate opinions of individual mermnbers also provide insight into the meamng of Casey's undue burden standard.
Chief Justice Rehnquist and Justice Scalia, Jomcd by Justices White and Thomas, wrote separate concurring ‘and dissent-
ing op1n10ns in which they éxplicitly cafled for the overruling of_ Roe v. Wade [FN118] -2 goal we now know they had
come perilously close to achieving. [FN119] However, while sharply criticizing the undue burden standard as both

“rootless” [FN120] and “inherently standardless,” [FN 1217 Justme Soaha acknowledged that the joint opinion expressly -
repud1ate[ed] the more narrow fmmulatlons used in past opinions and that the “strong adj ectwcs [of past opinions] are
conspicuously missing from the Jomt opinion, whose authors haye . . . now determined that a bulden is undue if it
merely poses a ‘substantial’ obstacle to aboruon dec:131ous » [FN122J Tustice Scalia criticized the, joint. op1n1on authors
for stealthﬂy dowugrad [mg] the State s mtelest in unborn human hfe . {from a, compellmg interest’] to a merely
substant1a1’ Jor ‘profound’ interest.” [FN1°3] He also recog! 'zed that “the undue bmden standard may u}umately re-
qunc the *341 invalidation of each prov1smn upheld today if it can be shown on a better record, that the State is too ef-
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fectively ‘express[ing] a preference for childbirth over abortion.”” [FN124]

Justices Stevens and Blackmun each wrote separately to voice their disagreement with the joint opinion's dismantling
of the trimester framework and abandonment of strict scrutiny. [FN125] Yet, in doing so, both Justices expressed confid-
ence that the new standard would ultimately ensure meaningful protection far a woman's right to choose abortion. In ar-
guing that the challenged provisions were unconstitutional under either Roe's strict scrutiny standard or the new undue
burden test, Justice Stevens noted his belief that the undue burden standard represented more than just rhetorical preser-
vation of abortion rights: '

The future may also demonstrate that a standard that analyzes both the severity of a regulatory burden and the
legitimacy of its justifications will provide 2 fully adequate framework for the review of abortion legislation even
if the contours of the standard are not authoritatively articulated in any single opinion. [FN126] Roe's author,
Justice Blackmun, made an impassioned case for retaining the Roe trimester framework, yet openly expressed his
relief that Roe's central holding had been reaffirmed: “But now, just when so many expected the darkness to fall,
the flame has grown bright . . .. Make no mistake, the joint opinion of Justices O'Connor, Kennedy, and Souter is
an act of personal courage and constitutional principle.” [FN127] Justice Blackmun praised the authors of the joint
opinion for striking down the husband-notification provision, and noted that, in doing so, “the Court has estab-
lished a framework for evaluating abortion regulations that responds to the social context of women facing issues
of reproductive choice . . . . [alnd in applying its test, the Court remains sénsitive to the unique role of women in
the decisionmeking process.” [FN128] While disagreeing with Justice Scalia on everything else, Justice Blackmun
agreed that the new standard had been used to uphold the Pennsylvania provisions only based on the record before
the Court, and that it might ultimately be applied to invalidate those very provisions:

[Wlhile I believe that the joint opinion errs in failing to invalidate the other regulations, I am pleased that the

~ joint opinion has not ruled out the possibility that these regulations may be shown to impose an unconstitutional
burden. The joint opinion makes clear that its specific holdings are based on the insufficiency of the record before
it....Tam confident that in the future evidence will be produced to show that #342 “in a large fraction of the

cases in which [these regulations are] relcvant [they] will operate as a substantial obstacle to a woman's choice ‘m
undergo an abortion.” [FN129] A : :

Justice Blackmun's personal papers from the Casey litigation, now Housed at the Library of Congress, also reveal his
optimism that the new undue burden standard would adequately protect Roe's core principles. Upon learning from Justice
Kennedy that he had decided to join forces with Justices O'Connor and Souter in the joint opinion, [EN130] Justice
Blackmun wrote: “Roe sound, th [ough] not triméster sys[tém].” [FN131] As Lifida Greenhouse recently argued, “The
choice of this slightly old-fashioned word was significant. To a lawyer, ‘sound’ conveys not just survival but correctness
and legitimacy.” [FN132]. Following his retirement from the Court, Justice Blackmun expressed admiration for the joint
opinion authors' “robust view of individual liberty and the equal protectmn undertorie of their opinion and their respect
for stare decisis” and remained steadfast in his optimism that Roe would remain sound: “T am optimisti¢ that the joint
opinion of Justices O'Connor, Kezmedy, and Souter in the Casey case will generally stand, and that those three Ji ustlces
will continue to reaffirm Roe's holding.” [FNI133]

IIL. Post-Casey Supreme Court Undue Burden Jurisprudence

The Supreme Coutt has etaborated the undue burden standard's precise contours in-only three cases that produced full
opinions from the Court: {FN134] *343 Mazurek v. Armstrong, [FN135] Stenberg v. Carhart, [FN136] and Ayotte v,
Planned Parenthood of Northern New England. [FN137] While these opinions taken together stopped short of providing
the clear guidance some lower courts sought, [FN138] the Court reaffirmed and in some ways strengthened the protection
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announced in Casey, albeit by a slim margin. {FN139]

A, Mazurek v, Armstrong

Mazurek v, Armstrong, [FNMO} handed down in 1997 repwsents the Court's most thomugh treatment of the purpose
prong of the undue burden test since Casey. A group of Montana physicians and a physician-assistant, Susan Cahill, chal-
lenged a Montana statute restricting the performance of abortions to licensed physicians, Cahill was the only physician-as-
sistant in the state who performed abortions. The plaintiffs claimed that the statute prohibiting Cahill from continuing to
provide abortion services constituted an undue burden on aborton rights and amounted to a bill of attainder directed
agaihst her. The district court denied the plaintiffs' motion for a preliminary injunction, determining that-the plaintiffs
had not proven that they had a “fair chance of success” on the merits of either their undue burden or hill of attainder
claim; despite clear evideénce that the legisiature's purpose in enacting the statute had been fo eliminate Susan Cahill as a
source of abortion care in Montana, [FN141] Rejecting this evidence, the district court embraced an almost impossibly
high threshold for making out a purpose prong claim, concluding. that plaintiffs wouid have had to prove that “none of
the individual legislators approving the *344 passage of {the restriction] was motivated by a desire to faster the health of
a woman seeking an abormon " [EN142) : :

On appeal from the denial of prelim_inary injunctive relief, the Court of Appeals fof the Ninth Circuit reversed and at-
tempted to provide some guidance on purpose prong proof by looking both at Casey and at legislative purpose in other
constitutional settings. The Casey test, the court of appeals noted, inquires whether an abortion restriction “*servefs] no
purpose other than to make abortions more difficult.”” [FN143] Commenting that “the Supreme Court has not elaborated
on the means of determining legislative purpose under the Casey standard,” [FIN144] the appeals court turned to Miller v.
Johnscn [FN145] and Shaw v. Hunt, [FN146] a pair of legislative redistricting cases, to flesh out the standard:
“Legislative purpose to accomplisll a constitﬁtionally forbidden result may, be found when that purpose was ‘the predom-
inant factor motivating the legislature's decision.” [FIN147] Furthermore, the proof of such an impermissible purpose

“may be gleaned both from the structure of the legislation and from examinatien of the process that led to its enactment.”

[FN148] The appeals court refrained from ruling on the merits of the preliminary injunction motion, but held that the
plaintiffs had met their burden of demonstrating a “‘fair chance of success™ on their purpose prong claim, and remanded
the case to the district court for a determination of the balance of the equities. [FN149} Proceedings on remand never oc-
curred. In the same per curiam order in which it granted certiorari, the Supreme Court issued a summary ruling reaching
the merits of the plaintiffs’ claims, despite the prehmmary procedural posture of the case and the narrowness of the ruling
below.

Far from solidifying the undue burden standazd, Muurek injected it with an element of uncertamty Starting with the
observation that the plamtlffs had produced 1nsuff1c1ent evidence to establish that the physician-only law would have the
unconsttutional effect of posing a substantial obstacle to abort1on the Court flirted with the suggestion that an unconsti-
tutional purpose standing alone would not suffice to invalidate an abortion restriction:

But even assuming the correctness of the Court of Appeals’ implicit premise--that a legislative purpose to in-
terfere with the *345 constitutionally protected right to abortion without the effect of interfering with that right
(here it is uncontested that there was insufficient evidence of a “substantial obstacle” to abortion) could render the

- Montana law invalid-zthere is no basis for finding a vitiating legislative purpose here. iFN150}
. With the waters thus muddied; [FN131] the Court refused:to discuss whether the court of appeals had 1de:1t1fled the
cotrect method for determining improper legislative purpose in this contéxt~~Millér's and Shaw's close scrutiny of the to-
tality of the circumstances, the inquiry into whether the improper: purpose ‘was the “predominant factor” motivating the
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legislature, and the inferences drawn from the statute's structure and legislative history. [FN132] Significantly, the Court

did not repudiate that mode of analysis for abortion cases. Rather, the Court focused upon the absence of evidence estab-

lishing an adverse impact on women's access to abortion [FN133] and the absence of direct evidence of evil motive on

the part of Montana legislators. [FIN154]

Tustice Stevens, joined by Justices Ginsburg and Breyer, dissented, arguing that, “[wlhen one looks at the totality of
circumstances surrounding the legislation, there is evidence from which one could conclude that the legislature's predom-
inant motive . . . was to make abortions more difficult.” [FN155] As Justice Stevens noted recently, the determination of
an improper legislative purpose is a “manageable judicial task.” [FN156] In not looking more searchingly into the
meotives of the Montana legislature, the Mazurek Court imparted an element of confusion to an inquiry that it has under-
tzken in numerous other *346 constitutional contexts. [FN1577 Still, Mazurek cannot fairly be read to foreclose a finding
of undue burden based on improper purpose alone, nor does it derogate from the Miller and Shaw methodology for de-
termining legislative purpose. As discussed in Part IV below, however, lower courts have misread Mazurek in precisely
this manner, misconstruing it as the death of the purpose prong, [FN158]

B. Stenberg v. Carhart

In eight separate opinions producing a 5-4 majority, the Supreme Court in 2000 struck down Nebraska's criminal ban
on certain abortion procedures. [FN159] Stenberg v. Carhart was the first challenge to abortion restrictions to be fully
briefed and argued to the Supreme Court since Casey. Eight years after Casey, the margm of majority support for abor-
tion nghts had thmned but far from eroding Caqey, Stenberg stréngthened- 1t

Justlce Breyer's majority opinion invalidating the Nebraska abortion procedure ban [FN160] began with the an-
nouncemnent that the Court would not-“revisit those legal principles” determined by Roe and redetermined by Casey.
[FN161] Applying those principles, the Court held that Nebraska's abortion procedure ban violated the Constitution for

“at least two independent reasons,” [FN162] First, the statute lacked any exception for procedures needed to preserve the

patient's health. The Court relied on Casey and revived a host of pr@-ﬁIasqjm@ngsﬂsuppﬂntﬁumﬂusmmthaﬁthﬁ—

governing standard requires an exception where it is necessary, in appropriate medical judgment for the preservation of
the life or health of the mother, for this Court has made clear that a State may promote but not endanger a woman's health
when it #347 regulates the methods of abortion.” [FN163] The primacy of women's health has been deeply embedded in
abortion decisions since Roe; Stenberg confirmed Casey's holding that the absence of a health exception in an ahortion
restriction constitutes an indépendent ground for a holding of unconstimtionality, '

In identifying an explicit statutory health exception as a sine qua non of abortion restrictions whenever substantial
medical authority deemed one nescessary, the Stenberg Court headed off a key strategy of abortion rights opponents, who
have leng sought to narrow the application of the health rationale [FN164) and downplay the importance of access to
abortion for women's health. In the view of the Stenberg dissenters, the health exception essentially strips states of their
authority to regulate physicians' abortion practicé. {FN163]) The recognition of a right to any abortion procedure required
to preserve a woman's health or prevent damage to her health, according to the dissenters, opened an ever-expanding
loophole in abortion jurisprudence, investing the doctor with unfettered and unreviewable discretion to perform whatever
procedure he or she deemed necessary for the health of the patieﬁt. [EN166] Instead, they argued, any exception for wo-
men's health--an exception which the dissenters thought unnecessary to begin with [FN167]-- should be limited to the
harm caused by continuing the pregnancy, as opposed to the greater risk posed by alternative abortion methods. [FN168]

The second independent ground for the holding of unconstitutionality was a finding that the procedure ban imposed
an tndue burden on women's ability to choose D & E abortions, [FN169] the most common second-trimester abortion

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Vi



18 YILF317
18 Yale I.1.. & Feminism 317

method, thus unduly burdening the tight itself. Relying on Danforth, [FN170] in which an abortion procedure ban was

" held invalid under Roe's strict scrutiny test, Justice Breyer found that Nebraska's prohibition of a range of abortion *348

methods constituied an vadue burden, refusing to cradit Nebraska's contention that the statute would not have prevented .
a single abortion--it merely would have sharply restricted the doctor's choice of method. Reasoning that a criminal ban

on the most commeon method of second-trimester abortion would foreclose access to abortion altogether for some wo-

men, Justice Breyer determined that the statute had the impermissible effect of “‘placing a substantial obstacle in the path

of a woman secking an abortion of a nonviable fetus,™ [FN171] :

Tt is difficult to read Stenberg without concluding that it significantly strengthened Casey, Notably, Justice Breyer
wrote for five members of the Court, and while all but one of the concurring Justices wrote separate opinions, none of
them quarreled with the proposition that the Casey standard was the controlling standard. Even Justice Kennedy, who
disagreed with the majority's application of the standard, agreed on this point. [FN172] Thus, for the first time, a clear
majority of the Court embraced a standard introduced by a thirse-Justice plurality less than a decade earlier. Furthermore,
in this facial challenge, the Court did not require plaintiffs to prove that a large number of women would be harmed bty
the procedure ban before enjoining the statute as a whole, again implicitly rejecting the Salerno standard. [FN173] Per-
haps most importantly, in holding that the absence of a health exception constituted an independent ground for invalidat-
ing an abortion restriction, the Stenberg Court placed paramount value on the protection of women's health, and refused
to define that health interest narrowly.

A concurring opinion frem Justice Q'Connor iflustrates the fragility of Justice Breyer's majority, Justice O'Connor,
the majority's fifth vote, made clear that, had the Nebraska law contained an adequate health exception and had it been
limited to D & X abortions only, she would have sustained its constitutionality, [FN174] Although six years have passed,
neither Nebraska nor most ¥349 other states have accepted Justice O'Connor's advice. {FN175] Even the Federal Abor-
tion Procedure Ban Act, enacted years after Stenberg, lacks the health excéption that Stenberg requires, a fatal flaw in the
eyes of the six federal courts that have reviewed it to date. [EN176]

ol

CrAyotte v Plamred Parenthood of Northern New England

The Stenberg Court did not agonize over the question of remedy, striking down the statute in its entirety in the con-
text of that facial challenge. Six vears later, with the composition of the Court ready to tip on a conservative fulerum,
Tustice O'Connor's opinion for an eerily unanimous Court in Ayotte v. Planned Parenthood of Northern New England

[FN177] left for another day any revisiting of the undue burden standard.

Ayotte was a facial challenge to a New Hampshire parental notification statute {FN1787 prohibiting doctors from
providing abortion services to'minors until 48 hours had elapsed following the delivery of written notice of the abortion
to the patient's parent or guardian. Relying upon Stenberg, Casey, and Roe, the Court of Appeals for the First Circuit
held that this statute unduly birdened those minors for whom parental notification was not possible. In addition, the court
of appeals [ooked to Stenberg's holding that an explicit health exception wias “a specific and independent constitutional
reqoirement” for statutes restricting abortion, _[FN179} The appeals court also detérmined that the stafute’s judicial bypass
proéedufe could not be deemed an adequite substitute for a health exception. {FN180]

The Supreme Court ruled on Avyotte in-the brief window of time between Justice O'Connor's announcement of her re-
tirement and-Justice Alito's confirmation héarings. This narrow opinion had the cautious and placating tone of a tempor-
ary truce. Like Stenberg, Ayotte led off with a reaffirmation of Casey: “We do not revisit our abortion precedents today,
but father address a4 *350 queétibn of remedy. . """ [FN181] Here, for the first time, a uhanimous Court acknowledged
that Casey wés the controllinig stindard, and conceded that, “inder our cases, it would be uncounstitutional 16 apply the
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Act in a manner that subjects minors to significant health risks.” [FN182] Thus embracing--or at least acquiescing to-

-both the Casey undue burden standard and Stenberg's health exception mandate, [FN183] and, for a third time, imph-
citly rejecting the Salerno standard, [FN184] the Ayotte Court unanimously held that, as written, the New Hampshire Act -
would viclate the Constitution. [FN185]

This ruling, however, cast into confusion the question of what remedies would be available to plaintiffs in suceessful
challenges to abortion restrictions. The Court noted that in Stenberg, the parties did not ask for any remedy. narrower than
the invalidation of the entire statute, guaranteeing through this comment that such an omission is unlikely to happen
again. In this case, however, where New Hampshire had sought a narrower remedy that would give at least partial effect
to the statute, and where the constitutionality of propesly c1rcumscr1bed parental notification provisions was not in doubt,
the Ayotte Court was willing to invalidate the defective statute m only some of its applications: “If enforcing a statute
that regulates access to abortion would be unconstitutional in medical emergencies, what is the appropriate judicial re-
sponse? We hold that invalidating the statute entirely is not always necessary or justified, for lower courts may be able to
render narrower ceclaratory and injunctive relief.” [FN186] Apparently answering Justice Kennedy's concerns about ju-
dicial overreaching that ke voiced in his Stenberg dissent, [FN187] Justice O'Connor reasoned;

Generally speakmg, when confrontlng a consntut]onal flaw in a statute we try to limit the solutlon to the
problem. We prefer, for example to enjoin only the unconstltuuonai apphcanons of a statute while elevating other
apphcat:ons in force, or to sever its problematzc portions while leaving the remainder intact. . . . Only a few ap-
phcamons of New Hampshire's parental notlﬁcat]on statute Would present a consnmtmnal problem So long as they
are faithful fo legislative 1ntent then, in this case the lower courts can issue a *351 declaratory Judgment and an
mJunctlon prohlbltmg the statute s unconstitutional appheatwn [FIN188]

Justice O'Connor was car efu] 1o insist that the limited injunction she was dLrectmg the Tower courts to 1mpose on the
New Hampshire statute could not “entail qumtessenmaliy 1eg1slat1ve work” and must be faithful to legislative intent, cau-
tioning lower courts not to “rewrit[e] state law to conform it to constitutional requlrements ” [FN 189] With these cau-
tions, the Court vacated and remanded the First Circuit's judgment with irstructions to determine whether a limited in-
junction could save the statute's constitutionality or whether the statute must, to remain consistent with legislative intent,

be invalidated in toto.

Tustice O'Connor avoided conflict within the Court by not ruling definitively on the merits of the plaintiffs' claims,
thereby passing the question of the law's ultimate constitutionality to the lower federal courts--many of which, even be-
fore Ayotte, had been seeking greater guidance from the Supreme Court on abortion questions. Such an approach argn-
ably requires lower courts to leave in place as much of an unconstitutional statute as possible and even to “strive to sal-
vage it” [FN190] by repairing the constitutional defect through judicial decree. The Ayotte compromise cannot be read in
isolation from the unique historical circumstances under which it arose, however, and thus should not be interpreted as.a
general rule that courts must err on the side of rescuing fragments of a constitutionally suspect statute. Rather, Ayotte can
be.viewed as establishing a holding pattern in the area of parental involvement regulations, a type of abortion restriction
that the Court has repeatedly deemed constitutionally permissible. Indeed, Ayotte is most notable for what it did not do:
adopt Salerno, retrench Casey, or retreat from Casey's and Steuberg's emphasis on the paramount mandate to protect wo-
men's health. :

D. Post-Casey Insights from Individual Justices

Individual opinions by the Casey joint opinion authors have'sig:naled a desire to ensure that the new standard offers
meaningful protection to women's abortion right, Although the Supreme Court has not explicitly resolved the split in au-
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thority over whether to apply-Salei-no's' “no set of circumstances” test [FN191] to facial challenges of abortion statutes,
ihdividual Justices have repeatedly addressed it. In a coﬁéurring' opinion in Fargo Women's Health Organization v.
Schifer, [FN192] Justices O'Conner and Souter, dehiying a motion for a stay and an *352 injunction pending appeal, cla-
rified that facial challenges could be sustained against abortion restrictions even if those restrictions could be constitu-
tionaily applied to some women but not to others. [FN193] Using the language of Casey, [FIN194] these Justices clearly
Jepudlatcd the Salerno “no set of circumstances” standald Yor facial challenges of abortion regulations. Instead they reit-
crated Casey's ho]dmg that “a law restricting abormons consututes an undue burdén, and hence is invalid, if, ‘in a large
fraction of the cases in ‘which [the law] is relevant it will operate asa substannal obstacle to a woman's choice to under-
20 an abortion,”’ [FN195] In addluon, they clarified that the lower comts must “specifically examine[] the record de-
veloped in the district court” through a fact-intensive analysis of the parncular restrictions at issue, rather than mechanic-
ally applying the Supreme Court's Casey fmchng: regardmg the Pennsylvama statute. (EN196]

Dissenting frdm a denial of certiorari in Ada v. Guam Society of Obstetricians and Gynecalogists, [TINI197] Justice
Scalia, in an opinion joined by Chiéf Justice Rehnquist and Justice White, would have granted review of the Ninth Cir-
cuit judgment striking down a Guam statute that prohibited abortions unless two physicians certified that the woman's
life or health necessitated the procedure. Justice Scalia opined that, because the Guam restriction could have been applied
constitutionally to post-viability abortions, under Salerno’s “no set of eircumstances” test, the facial challenge to the
Guam statute had to fail, [FIN198] "The dlscussmn ‘continued in Janklow v. Planned Parenthood, Sioux Falls Clinic.
{I'Nl99] Dlssentmg from the denial of certiorari, Justice Scalia reitérated that the undue burden standard adopted in Ca-
sey did not displace Salerno, wh1le notmg that the denial of certiorari re]egated courts of appeals to “reading the tea
leaves of corctiring opinions” to resolve the uncertamty over the correct standard to apply in these cases. [FN200]
Justice Stevens concurred in the denial of cettiorar, and took the opportunity to blast the Salerno standard as unduly
onerous even outside the context of facial challenges to abortion restrictions, dismissing Salerno's “no set of circum-
stances” l'mguage as merely a “rhetorical flourish™ that had resulted in a ugxd and unwise dictumm” unsupported by case
MW and unnecessary to Salerno's holdmg [FN”Ol]

*¥353 1vV. Lower Courts’ Application of the Undue Burden Standard

In the years following the Casey decision, lower courts have had ample opportunities to apply the undue burden
standard to assess the constitutionality of a wide range of restrictions on abortion, This Part analyzes the appiication of
the undue burden test in a sampling of district court and appellate opinions, With several significant exceptions that re-
flect the potential vigor and strength of the Casey standard, many lower federal courts have not been faithful to Casey's
promise. To be sure, the undue burden standard has provided airtight protection against the efforts of states either to im-
plement comprehensive criminal bans on zbortion [FN202] or to force women to notify husbands or boyfriends before
having an abortion, [FN203] With respect to other types of abortion restrictions, however, challenges in the lower courts
have had mixed results. Some lower courts, especially those at the trial court level, have effectively implemented the
mandate of Casey and post-Casey decisions, applying the undue burden standard in ways that afford meaningful protec-
tion to women seeking abortion. These courts apply a contextualized, fact-intensive analysis that acknowledges the cur-
rent real-life challenges women face in accessing reproductive health care services and gives'careful consideration to the
ways in which the challenged restrictions exploit and exacerbate those realities and thereby unduly burden access to
abortion.

In contrast, in a SIgmflcant number of cases, federal courts have repudlaled or misapplied the protec‘uons of Casey,
1na111pu1atmg the undue biirden 'standard in an mcremarxtal undelmmmg of Roe. These courts ciemand unattamably high

levels of proof of niidue burdeti, oftén requiring htxgants to establish their case to a statistical certalnty Mary of these
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courts disregard testimony illuminating how restrictions will affect disadvantaged women; filter #3584 evidence of ex-
treme hardship through the lens of privilege; fail to consider how challenged restrictions will operate when compounded
by other restrictions; or mechanically apply the purpose or effects prong to restrictions similar to those at issue in Casey
without any analysis of the record before them. This approach represents a trend that is inconsistent with Casey and post-
Casey decisions and poses a serious threat to meaningful protection for reproductive autenomy.

A. Implementation of the Effects Prong

. Most post-Casey legal challenges have been facial challenges that seek to demonstrate that the challenged restrictions
will have an actual improper effect on women's access to abortion. This section contrasts the varying approaches of the
lower courts in assessing these claims in facial challenges to waiting periods, state- prescnbed counseling provisions,
abortion procedure bans, and laws that impose civil liability and a variety of licensing and other requirements on abortion
pr0v1ders [FN')OLIL]

1. Inconsistency in the Standard for Facial Challenges

The vast majority of circuits that have addressed the issue have rejected the Salerno “no set of circumstances™ stand-
ard [FN205] for facial challenges and, consistent with Casey and other Supreme Court abortion precedents, have not re-
qu1red a showing that the challenged restrictions are unduly burdensome in all circumnstances. [FN206] However, the Su-
preme Court's failure to éxplicitly repudiate the Salerno standard has been mterpreted by courts in both the Fifth and
Fourth Clrcults as leaving the door open to its use in facial challenges to abortion restr1ct1ons

#355 The Fifth Circuit Court of Appeals has applied the Salerno standard in post-Casey abortion challenges [FN207] -
In Barnes v. Moore, for éxampie, the court, shortly after Casey, upheld Mississippi's mandatory waiting period and
biased counseling: provision. [FN208] Acknowledging, but disregarding, the Casey analysis, [FN209] the ‘court insisted
that the Salerno standard controlled and therefore denied the plaintiff-providers the opportunity to put on factual evid-
ence of the specific burdens imposed on Mississippi women by these provisions, Instead, the Court reasoned that the Ca-

sey outcome controlled because the Mississippi provisions were substantially the same as Pennsylvania's, and therefore
plaintiffs could not satisfy the “heavy burden™ of the Salermno standard. [FN210} Although a panel of the Court of Ap-
peals for the Fourth Circuit recently rejected the Salerno standard; [FN211] other opinions of that court have embraced
the Salerno standard in assessing challenges to laws requiring parental consent [FN212] and | 1mposmg licensing and othcr

-requ1rements on abortion providers. [FN2131

- %356 These decisions are directly at odds with the application of the undve burden standard in both Casey and Sten-
berg, in which the Supreme Court assessed the challenged provisions to determine whether they operated as a substantial
obstacle in those cases in which they were relevant. [FN214] Thus, under Casey and Stenberg, the mere existence of
some valid application of the challenged abortion restrictions does not preclude a pre-enforcement facial challenge if the
restrictions pose an undue burden for some women. This analysis, which some commentators have called the functional
equivalent of First Amendment substdntial overbreadth review, [FN215] serves the vital function of protecting women
against the deterrent effect of laws that by their very existence imperil women's ability to exercise the constitutional right
to abortion. In voiding Pennsylvania's husband-notification provision on its face, for example, the Casey joint opinion
emphasized that the very existence of the notification requirement chilled women in the exercise of their rights:
“Whether the prospect of notification itself deters . .". women from seeking abortions, or whethet the husband . . . pre-
vents his wife from obtaining an abortion until it is too late, the notice requirement will often be tantamount to the veto
found unconstitutional in Danforth,” (EN216] Allowing pre-enforcement facial challenges to such restrictions is essential
given the practical reality that the very women most heavily burdened by them would likely not come forward to vindic-

@ 2010 Thomson Reuters. No Claim to Orig. US Gov. Works,

P

e



18 YILF 317
18 Yale J.I.. & Feminism 317

ate their rights. {FN217] In precluding facial challenges, decisions such as the Fifth Citeuit's in Barnes v, Moore force
these women to choose between sacrificing their right to abortion and enduring restrictions that threaten their Lealth and
safety. : :

%357 2. The Special Difficulties of Challenging Provisions Simjlas to Those Upheld in Casey: Mandatory Waiting
Periods and Counseling Provisions

In the years following Casey, numerous legal challenges have been: mounted to an ever-increasing number of mandat-
ory waiting periods and counseling provisions [FN218] modeled on those upheld in Casey. As the district court properly
recognized in A Woman's Choice—East_Side Women's Clinic v. Newman, [FN219] the proper analysis in assessing chal-
lenges to these provisions is whether, based on the specific evidentiary record, they are likely to unduly burden those wo-
men affected by them, Most other courts, however, have made the mistake of mechanically imposing Casey's' result,
rather than applying its undue burden analysis to assess these provisions. [FN220] For thi$ reason, these c]ialienges have

met with very limited success in the lower courts even where the challengers have supported their claims with compel-
ling evidence of the burdensome effects of these laws that was not available at the time of Casey. [FIN221]

Some lower courts--though ostensibly rejecting the use of the Salerno formulation adopted by the Fifth Circuit in
Barnes [FN222]--have misconstrued Casey's applibation of the undué burden standard to Pennsy]vauia's_fnahdatory #358
waiting period and counseling provisions as establisking, if not a per se rule, at least a strong presumption that these pro-
visions are valid in the context of facial challenges. In an especially _cgregio‘us_'e'xample of this approach, the d_istrict court
in Utzh Women's Clinic, Inc. v. Leavitt [FN223] failed to undertake an indjvidualized analysis of the unique burdens
posed to Utah women by that state's mandatory waiting period, reasoning that “[blecause the two visit requirement is
constitutional in Pennsylvania, it must also Be constitutional in Utah--especially in the context of a facial challenge.”
[FN224] While conceding that “Casey did not purport to create a per se rule as to the constitutibnality of future abortion
legislation,” the court summarily concluded that Casey controlled the outcome because plaintiffs’ comp]aint' contained
“no factual allegations materially different from those already considered” in Casey. [FN225] Remarkably, without look-
ing beyond the four corners of the complaint, the court summarily dismissed the possibility that the number and location

of abortion services in Utah, and other specific circumstances, might render the forced waiting period more burdenscme
for Utah women than Pennsyivania women due to substantially longer travel distances and consequent increases in cost
and delay. [FIN226] The court also sharply criticized plaintiffs for bringing the case [FN227] and went so far as to sanc-
tion the p]éintiffs‘ attorneys for challenging the Utah law, ordering them to pay attorney’s fees and costs [FN228]--an or-
der reversed on appeal. [FN229] Likewise, in Fargo Women's Health Organization v. Sinner, [EN2301 a challenge to. .
North Dakota's waiting period and counseling *359 provision, the district court employed a similarly cursory analysis. It
granted summary judgment without any factual findings or analysis of the specific burdens posed by the law on North
Dakota women, based entirely on the surface similarities between the Pennsylvania provision upheld in Casey and the
Mississippi provision upheld in Barnes, [FN231}

The refusal of these courts to undertake a fact-intensive analysis in applying the undue burden standard is a betrayal
of Casey. Indeed, as noted above, Justice O'Conndr took pains to.reject this approach in her separate concuwrence in
Fargo. [FN232] In carefully limiting its findings on the Pennsylvania waiting period and counseling provisions to the re-
cord before it, [FN233)] and specifically acknowledging the “closer question” posed by these provisions, [FN234] the Ca-
sey joint opinion makes clear that its analysis is not a template for similar provisicns in other states. Casey's fact-in-
tensive analysis protects women's access to abortion by ensuring that regulations not deemed burdensome based on the
limited record before the Court in Casey may still be invalidated if they prove burdensome in stateg with fewer abortjon
providers; longer travel distances bétween clinics; more costly abortion procédures; poorer. pbpulations; and other unigue
social, ec_;or_l'o_mic, and gecgraphic circumstances, [FIN235] P : :
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While other courts have undertaken a somewhat more searching, fact-intensive review than the Leavitt and Fargo
courts, they nonetheless misapply the Casey standard, imposing unreasonably heavy burdens of proof on plaintiffs. In
Eubanks v. Schmidt, [FN236] for example, the distict court found that Kentucky's mandatory twenty-four-hour waiting
peried and counseling provision, which it assumed would require two visits for some womer, did not constitute an undue
burden. While recognizing that Casey “[did] not preordain *360 [the] result” [FIN237] in the case, the court nevertheless
insisted that Casey established “a presumption of constitutionality” with regard to those provisions it upheld. [FN238] In
failing to find significant differences in the burdens imposed by the Pennsylvania and Kentucky laws, the court sericusly
misapplied the Casey undue burden analysis by forcing the plaintiff-providers to prove that the statute would operate as a
substantial obstacle for those women who “could have obtained an abortion under the old [law], but who cannot under
the new [law].” [FN239] The coutt entirely eliminated from consideration those Kentucky women most disadvantaged by
poverty and other circumstances because “[flor those women already so affected that they cannot obtain an abertion, the
Statute’ changes little.” [FN240] Having eliminated this group of women, the court found that the plaintiffs had not
shown that the Kentucky waiting period unduly burdened a sufficient number of women to meet the Casey standard
[EN241} because it “does not fundamen;ﬁlly alter any of the significant preexisting burdens facing poor women who are
distant from abortion providers.” [FN242] ‘

This approach is deeply flawed. The Casey joint opinion made clear that in measuring the constitutionality .of restrict-
ive abortion laws, the proper focus is “its impact on those whose conduct it affects.” [FN243] The joint opinion nowhere
counsels that in assessing this impact courts should ignore preexisting conditions in women's lives that already make it
difficuit to obtain abortions. Indeed, in invalidating the husband-notification provision, the joint opinion recognized that
it is these very conditions--poverty, violence, underlying health problems--that may turn certain abortion restrictions into
substantial obstacles for some, and not-other, women. The Eubanks analysis, in contrast, uses a woman's difficult life cir-
cumstances against her. A far fairer and more meaningful constitutional inquiry “is whether the obstacle or burden is,
considered from [the woman's] perspective, significant or substantial. To demand more is to turn logic on its head, effect-
ively holding that the most desperate among us can, because of that, be burdened the most.” [EN244]

While Eubanks analyzed the weight of the burden placed on women by forcing them to hear state-mandated informa-

tion in person, other courts have rejected challenges to mandatory waiting periods based on a finding that the physician-pa-
tient counseling can be done over the telephone, thereby *361 eliminating the requirement of two trips to the provider,
[EN245] This outcome might be justified on some factual records. Here again, however, some courts woodenly apply the
result.in Casey, coneluding that because the restriction is less burdensome on its face than the two-visit provision upheld
in Casey, it must therefore pose no undue burden. In Planned Parenthood v. Miller, for example, the district court relied
heavily on Casey in dismissing a challenge to a physician-only counseling requirement, summarily rejecting plaintiffs’
proof of an undue burden on the women of South Dakota, [FN246] Plaintiffs’ évi‘de_nce, however, established that South
Dakota had only one abortion provider in the entire state and that requiring that doctor to. make the required. telephone
calls would take him seven Thours per week, thereby iﬁcreasing the cost of each abortien by sixty dollars, [FN247] The
court made factual findings thay South Dakota's poverty rate exceeded the national average and that seventeen percent of
patients traveled 300 miles or more each way to reach an abortion provider. [FN248] However, the court did not evaluate
the impact that this cost increase would have on teenagers, poor women, or those who lived long distances from South
Dakota's sole abortion provider. Instead, the court seemed to assume that the cost increase--which it apparently viewed as
modestor capable of being reduced [FIN249]--would affect zll women equally, ignoring the real differences in the lives
and vulnerability of middle- and upper-class wemen as compared to low-income women, teenagers, domestic violence
survivers, and others disparately affected by the cost increase, [FN250] '

In Cineinnati Women s Services v, Taft; [FN251] the court considered ev1dence of an even Iarger prOJected increase
in the cost of an abortion, which resulted from Oh10 s mandatory waiting pe11od it found that implementation of Ohio's
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law “would increase the cost of an abortion by about $100,” which would represent #362 a twenty-five percent increase
over the current cost of the procedure. [FN252] In concluding that this substantial cost increase did not amount to an an-
due burden, as in Miller, the court engaged in no analysis of the actual impact of this substantial increase on teenagers,
poor women, and other vulnerable Ohio women. Rather, citing Casey, Justice O'Connor's dissenting opinion in Akron,
and lower court decisions including Miller, the dourt summarily coficluded that the hundred dollar cost increase “does
not create an undue butden on the right to obtain an abortion.” [FN253]

The Taft and Miller courts both misapplied Casey in their treatment of cost increases. In its analysis of both the
Pennsylvania waiting period and recordkeeping provisions, the Casey joint opinion acknowledges that increases in the
cost of abortion services that result from abortion laws can amount to an undue burden if they impose substantial
obstacles on women's access to abortion. [FN254] Although Casey found that the Pennsylvania provisions did not
amount to an undue burden, it did so based on a record that did not contain specific fact-findings documenting the kind
of cost increases found in either Taft or Miller. [FN255] Moreover, under Casey, cost increases must ‘be carefully as-
sessed based on the empirical record before the court to determine if they amount to-a substantial obstacle from the per-
spective of the women and girls actually affected and taking into account the context of poverty and other real life cir-
cumstances in which the increases occur. Indeed, lower coutts' failure to assess the burdens posed by abortion restrictions
from this contextualizéd perspective inevitably leads many of them to minimize the effect of cost increases. As Profess-
ors Bstrich and Sullivan argued with respect to Justice O'Connor's initial formulation of the undue buiden test:

Becaunse Justice Q'Connor's test is based on the obstacleto the woman miaking the abortion decision, the only
appropriate perspective for assessing the burden is that woman's . . . . [Tihe question here is not whether a judge or
a legislator or the law's perennial “reasonable man” would judge an increase in cost or requirement of notification
to be a *363 “drastic limit.” The question is whether a pregnant woman, or girl, would.

Tt is not simply a matter of a man's perspective versus-a worman's or, all too often, a girl's. Unwanted pregnan-
cies strike harder ‘at the poor and the young than at comfortable adults,. Inadequate health -care, incomplete birth
control information, and violence and abuse, are far more common realities for poor and young women than for
middie class adults. Marenver, while a $50 difference in cost may appear modest to most membeis of the Supreme

Court; whose families are insured in aty event, it is a lifetime's savings for a teenage girl. To forget her perspect-
ive could, quite literally, cost her life. [FN256] Moréover, the Iower courts' tendency te examine each restriction
individually has minimized their impression of the actual impact of the restrictions on real womeén. As commentat-
ors have recognized, “restrictions that; considered one by orie by a court, may not appear undue are not experi-
enced that way by a woman seeking an abortion.” [FN257] Rather, women often experience the cost increases and
delays caused by mandatory waiting periods and coudseling provisions in conjunction with a raft of otlier restric-

tions that limit access to abortion. Thus, as Walter Dellinger and Gene Sperling have argued, it is essential that

courts develop a mechanism for assessing “how z given regulation incrementally adds to the cumulative burden™
on the right to abortion. [FN258] Igﬁoring these curnulative burdens effectively “allow([s] a state to pile on
‘reasonable regulation’ after ‘reasonable regulation’ until a woman seeking an abortion flrst [has} 10 conquer a
multi-faceted obstacle course.” [FN259]

Finaily, in one especially notéworthy instance, a challenge to a waiting period was successful at the tifal level and
then reversed on appeal. The case, A Woman's Choice-East Side Women's Clinic v, Newman, [FN260] stands out be-
cause of bath the disfrict court's thorough evaluation of the factual record and the heavy burden of proof that the Court of
Appeals for the Seventh Ciréuit placed on plaintiffs, while giving no deference to the factual inferetices drawn by the dis-
triet court. In Newman, the plaintiffs challeriged an' Indidna law that required women to obtain state-mandated inforima-
tion in person eighteen hours in advance of their abortions. The trial record contained ev1dence unavailable'in Casey, of
what had actually occuned m two 0 her sta'es——Mlsmsmppi and *364 Utah—-when women we1e forced as a result of th1s
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Vrequnement to make two irips to the clinic, [FN261] Because the Indiana law had been permitted to take effect subject to

a preliminary injunction enjoining the requirement that the information be delivered to the woman in person, [FN262] the
record also contained evidence of the mandated information's lack of persuasxve effect as well as similar evidence from

other states. [FN263]

In vivid contrast to the cursory analysis undertaken by other trial courts, the Newman district court engaged in a care-
ful evaluation of the factual record to determine whether the in-person requirement unduly burdened those Indiana wo-
men affected by it. The court emphasized at the outset that Casey and lower court rulings from other states did not

“control the validity of Indiana's law” because “different results may occur cither because new evidence is presented re-
garding the actual effects of such laws, or perhaps because of demographlc or geographic factors unique to 2 particular
state.” [FN264] After a thorough una1y51s of the record ev1dence and careful consideration of the objections to the valid-
ity of this evidence, the court concluded that Indiana's i in-person requirement posed an undue burden because it would
likely reduce by ten to thirteen percent the number of abortions performed in Indiana and mgmﬁcantly increase both the
number of second-trimester abortions and the number of Indiana women travelmg to other states to have zhortions,
[FN265] This effect would result not from the persuasive effects of the information provided but from “the substantial
obstacles the law creates for a substantial fraction of [Indiana] women.” [FN266] Specifically, the court found that, after
the implementation of similar laws, the number of abortions in Mississippi dropped by approximately ten to thirteen per-
cent and Utah showed similar decreases, [FN267] Based on the expert testimony in the case, the court found that the
“results in Mississippi provide[d] a reasonable #365 basis for predicting estimated results in Indiana.” [FEN268} Accord-
ing to the court, the evidence showed that implementation of Indiana's law without its in-person requlrement demon-
strated that the information provided to women had no persurlswe effect at all. [PN”( 9

Ina spht decision reversmg the dIStI‘lCt court, the Cou1t of Appeals for the Seventh C1rcmt emphasmed throughout its
opinion that “the pre-enforcement nature of this suit” placed a heavy burden on plaintiffs to show why it should “depart
from the holding of Casey that an informed consent law is valid even when compliance entails two visits to the medical
provider.” {FN270] The court of appeals found that the district court liad improperly relied on evidence from states other
than Indiana in flndmg that the undue burden standard had been met.

Although Saletno does not for ee]ose all pre- enforcement chaﬂenges to abortzon laws, 1t is an abuse of dlscre~
tion for a district judge to issue a pre-enforcement injunction while the effects of the law (and reasons for those ef-
fects) are open to debate. What happened in Mississippi and Utah does not imply that the effects in Indiana are
bound to be unconstitutional, so-Indiana (like Pennsylvania and Wisconsin) is entitled to put its law into effect and
have that law judged by its own consequences, [FN271] “Indiana,” the court of appeals insisted, “is eatitled to an
opportunity to have its law evaluated in light of experience in Indiana.” [FN272) -

While admitting that it had found no clear error in any of the district court's fact-findings, {FN273] the court of ap-
peals repeatedly questioned the *366 inferences drawn from the.facts by the district court and substituted its own infer-
ences. [FN274] The appeals court, for example, rejected the district court's inference that the effects observed in Missis-
sippi and Utah were likely to occur in Tndiana and offered its own alternative explanation drawn not from record evid-
ence but from pure speculation:

Maybe . . . Indiana differs from Mississippi and Utah and will not expemence a substantml decline {in the
number of abortlom] with or without multiple visits, Or maybe what it shows is that presenting the mfoumuon in
person is critical to its persuasive effect . . , . [T]he fact that Indiana has been blocked from enforcmg its laws as
written means that the record does not contaiu evidence needed for accurate assessment of that statute's effects.
{FN275] : :

The court of appeals' ppinion in Newman i troublmg in several respects The court misapplied Casey by placing a
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virtually insurmountable burden of proof on plaintiffs in a pre-enforcement facial challenge. While ostensibly rejecting
Salerno, [FN276] the court demanded airtight proof--or certainly proof-not “open o debate”--that the Indizna law was

“hound to” affect Indiana women in an unconstitutional manner. [FN277] But, in striking down the Pennsylvania spousal

notification provision, the Casey plurality did not require a finding that the unconstitutional effects of that statuie were
inevitable and indisputable; rather the joint opinion found, based on inferences drawn from the factual findings of the
district court and pubhshed empirical stuches of domestic violence, that forced notification was “l1kely to prevent a signi-
ficant iumber of women from obtaining an abortion.” [FN278] Moreovel in requiring plOOf that is not “open to debate”

the court of appeals 1eJected the very evidence that would best prove the hkely unconstitutional effects of Indiana's law
in a pre-enforcement challenge—i.e., evidence from other states that have already implemented an in-person counseling
reuirement. Predictions about how women of Indlana *367 will respond to the two- visit requirement will, of course, in-
evitably be “open to debate,” but it is the job of the trial court to assess the evidence i in the record and draw reasonable
mferenoes ebout how Indiana women are likely to respond [FN”'.?Q} As Judge Wood emphas1zed in her dissent, the court
of appeals ovelstepped its bounds by riding roughshod over the reasonable inferences drawn by the d1strlct court and

subsutut[lng] its own factual sssumptions for ev1dence that i§ in the record " FN2 SG}

3. Challenges to Laws Rezcs,ro.lzmnCF the Medical Pracoce of Abortion Providers

Other post—Casey undue burden challenges have focused on state laws that regulate the medlcal practices of abortmn
providers by laying down a variety of requirements not imposed on comparable medical providers. [FIN281] These chal-
Ienges have met with success--especiaily in the trial courts--more often than challenges to waiting periods and other pro-
visions similar to those upheld in Casey. [FIN282] Some courts have found that these regulations do not reasonably relate
to the state's purported health interests; [FN283] others have found that they *368 unduly burden women's access to abor-
tion by decreasing the availability of abortion services or increasing the costs of abortion. [FN284]

As in the Newman litigation discussed above, -however, some appellate courts have shown a disturbing tendency to
disregard: trial courts' factual findings and to impose unreasonably heavy burdens. of proof on challengers. Greenville
Women's Clinic v. Bryant, [FN285] for exampie, involved a challenge to & South Carolina law that required physicians

6( L
\_.n_h".-‘

and abortion facilities that performed more than an occasional first-trimester abortion to obtain a license to operate their
office or clifiic. [FN284] South Caralina did not genetally require licensing of medical facilities, [FN287] For abortion
providérs, however, licensure was mandatory, and it was conditioned on compliance with twenty-seven pages of cetailed
requirements concerning the physical layout of the facility, staff qualifications, cleaniing and maintenance of the clinie,
requisite equipment, training of staff, and the type of medical care and tests that had to be offered to patients. [FN288]
Following a six-day bench trial and “after spending months reviewing all aspects of this case” [FN289] the district court
made 100 factual findings and ultimately concluded that the regulations were invalid under Casey. [FN290] First, the dis-
trict court found that they did not further the state's interest in maternal health because they were “at best medically unne-
cessary and at worst contrary to accepted medical practice.” [FN291] Second, the court found that the régulations were
likely to have the effect of imposing an undue burderi on women's access to abortion in South Carolina. In assessing the
burdens posed by the regulation, the court gave greal weight to evidence that the regulation would result in a substantial
rise in the cost of abortion services, “at #369 a minimum, between $30.0C¢ and $75.00,” and, in one area of the state,
would “result in an increase of between $100 and $300, or result in the elimination of services altogether " [FN292] The
court also made specific factual fmdmgs as to how price increases and elimination of services would hkely affect women
seeking aboruons in South Calolma COI]ClLlCllIlU

: By’ ‘causing deldys in the womai's financial ability to obtaifi an abortion, the regulation will cause the woman
to undergo abortion later in the pregnancy, or forego the procedure altogether, both of which resultin’a higher cost

and Highet'medical tisk for flie ‘woman. The'décréased availability of aboitions die 6"closuie of an abortion clinic .
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also constitutes a substantial obstacle to women seeking abortions. And increasing the distance a woman has to
travel to obtain an abortion increases the costs for the woman, again resulting in delay or the inability to obtain an
abortion. [FN293] '

In a split decision reminiscent of the Seventh Circuit's analysis in Newman discussed above, [FN294] the Court of
Appeals for the Feurth Circuit reversed the district court's entry of a pefmauent injunction, finding that the district court
had erred in its conclusions that the regulations unduly burdened women seeking abortions and that they did not ration-
ally further the state's purported health interests, The court of appeals began its analysis by noting its deep skepticism
about the validity of facial challenges to abortion laws and its reluctance to invalidate the regulation without precise
evidence of its actual impact on South Carolina women:

Because of the nature of facial challenges, [the plaintiff-providers] could not present the district court with a
. concrete factual circumstance . . . {0 which to apply the Regulation. The clinics therefore must argue about the
Regulation's impact generaliy and prospectively, the type of action typically undertaken by legislatures, not coutts.
Because a trial on a facial challenge can focus only on arbitrarily selected hypotheticals to which the Regulation
might apply, a court is required to speculate about the Regulation's overall effect.
In this case, for example, the district court was not given--and could not be given--any data from South Caro-
lina patients about the impact that particular costs had on their decision to seek an abortion. Tt was given only es-
timates by “experts,” Accordingly, the impact of the Reguiation in any given situation could only have been anti-
cipated. [FN295] #370 In rejecting the district court's findings regarding the substantial obstacles posed by' the reg-
ulation, the court of appeals emphasized that the record contained no evidence of how the regulation “would actu-
ally affect any Scuth Carolina woman's decision to seek an abortion,” noting that this was “not due to a failure of
proof but a problem inherent in conducting a facial challenge.” [FN296] The court referred to the record testimony
regarding cost increases as “speculative” and, in any event, under Casey not sufficient to meet the undue burden
standard because the projected increases of twenty-three to seventy-five dollars per abortion at two clinics, while
making it more “difficult” and “expensive” to obtain an abortion, did not impose an “undue burden on ‘a woman's
ability to make the decision to have an abortion.””” [EN297] As to the larger projected cost increases that would

cause the clinic in Beaufort, South Carolina to shut down entirely, the court of appeals opined “no evidence sug-

gests that women in Beaufort could not go to the clinic in Charleston, some 70 miles away.” [FN298] Finally, the
court of appeals balanced the degree of burden posed by the regulation against its value in advancing the state's as- -
serted interest, concluding that “the increased costs claimed by the three abartion providers are particularly modest
when one considers their purpose is to protect the health of women seeking abortions.” [FN299]

The Fourth Circuit’s analysis contains several serious flaws. First, in requiring that facial challengers support their
claims with proof of a regulation’s actual impact on women in the very state that has enacted but not implemented the
regulation, the court of appeals imposed a burden that is both insurmountable and inconsistent with Casey and Stenberg.
All facial chalienges to abortion restrictions must necessarily be mounted on the basis of evidence of an abortion restric-
tion's 'likely impact, because evidence of its actual impact is not available in a facial challenge. As discussed above,
[FN300] Casey makes clear that the proper focus of the undue burden analysis is whether a significant *371 number of
women are “likely to be deterred from procuring an abortion” [FN301] and that cost increases may constitute an undue
burden if they have this effect on women, [FN302] In contrast, by requiring evidence of the actual impact of restrictions,
the Fourth Circuit's ipproach effectively dooms all pre-enforcement facial challenges--a result that is plainly at odds with
the Casey joint opinion. Second, the court of appeals erred in weighing the effects of the regulation against the state's in-
terest in advancing maternal health and intimating that the benefits asserted by the state justified the burdens posed by
the regulation. The Casey joint opinion holds that even where a statute furthers a Ieg1t1mate interest of the state, it is un-
constitutional if it imposes an undue burden on women seeking abortions, [FN303] Thus, a valid state interest cannot jus-
Ufy abortion laws that unduly burden women's ability to.obtain an abortion, [FN'%O4] Fmally, as in Newman, [FN305]
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without declaring any of the district court's factual findings ciearly erroneous, the court of appeals disregarded them and
improperly substituted its own inferences about the likeély impact of the price increases on South Carolina women. For
example, it acknowledged the district court's finding that the cost increases caused by the South Carolina regulation
would cause the closure of the cnly abortion provider in one area of the state, but discounted the finding based on pure
speculation that women could easily travel seventy miles te another clinic. As Judge Hamilton no_ted"in his dissenting
opinion, this conclusion--drawn not from the evidentiary record but apparently from the personal life experience of the
judges in the majority-- ignores the real life challengeé many Scuth Carolina women face in accessing zbortion services:

While treveling seventy miles on secondary roads may be inconsequential to my brethiren in the majority who '

live in the urban sprawl of Baltimore . . . such is not to be so casually addressed and treated with cavil when con-
sidering the plight and effect on 2 woman residing in rural Beaufort County, South Carolina. {FN306] #372 In con-
trast, the district court's' findings--supported by the empitical evidence in the record and consistent with Casey
[FN307]--recognizad that these substantial price increases and longer travel distances would amount to a substan-
tial obstacle by “prevent [ing] a significant number of wornen from obtalmng an abortion or, at minimum,
delay[ing] them from obtalmug the abortion.” [FN30R8] :
. The decision of the Court of Appeals for the Sixth Circuit in Women's Medical Professional Corporauon v, Baird
[FN309] provides another example of an appellate court reversing a trial court's findings of undue burden based on im-
proper speculation about the impact of a regulation on women seeking abortion. Baird, unlike Greenville, involved an as-
applied challenge to an Ohio licensing provision that required the plaintiff-abortion provider to have a written transfer
agreement with a‘local hospital for transfer of patients in the event of medical complications and emergencies. [FN310]
The abortion provider, located in Dayton, Ohio, had tried unsuccessfully to ébtain such an agreement with Jocal hospit-
als. [FN3111 The district court held that applying the transfer agreeinent requirement to the plaintiff-provider unduly
burdened women seeking abortions in the Dayton area because it would cause the provider, which served 3000 women
each year, to shut down completely. [FN312]

In reversing the district court, the court of appeals reasoned that “while closing the Dayton clinic may be burdensome

for some-of its potential patients, the fact that these women_ may have to travel farther to_obtain an abortion does not con-

e

stitute a substantial obstacle.” [FN313} The court supported its conclusion by noting that there was evidence in the record
that other clinics existed in large cities in Ohio, and that the plaintiff operated a clinic “approximately forty-five to fifty-
five miles from the Dayton clinic.” {FN314] Therefore, the court concluded, “potential patients of the Dayton clinic
could still obtain an abortion in Ohio and . . . within a reasonable distance from the D'ayton chinic.” [FN315]

As to the trial court's finding that 3000 women per year were served by the clinic, the court found that this faet alone
“was insufficient in and of itself” to *373 estabhsh an undue burden, [FN316] Rather than 1em¢mchng the case 1o the trial

. coust for additional fact-findings on the impact of the closure on this large number of women, however, the court of ap- -

peals made its own findings. The court pointed out that “In]inety percent of [the 3000} women come from within ﬁfty to
sixty miles of Dayton,” and “there is no evidence suggesting that a large fraction of these women would be unable to
travel to other Ohio cities for an abortion.” [EN317] As for the other ten percent of patients that came to the Dayton clin-
ic “from across Ohio and from other states,” the court of appeals summarily concluded: “Presumably, the closing of the
Dayton clinic would not impese an undue hurden on this population because they are already traveling to seek abortion
services.” [EN318] '

The court used a snmlar analysis to reject the pr0v1der s argument unadd1essed by the trial court that its c]osure uli-

duly burdened women seeking late second-trimester abortzon because it was “the only clinic in southern Ohio offermg _

abortions after the e;ghteenth or mneteenth week of pregnancy.” {I"N3193 In 1ejec11ng this argument the court of 'lppea]s

again resotted to speculation, flndmg that nio undue biitden existed because women seeking later abortions ¢ ‘could travel
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to Cleveland to obtain such an abortion, as clinics in that city provide similar services to the Dayton clinic.” [FN320]

Given the critical role of fact-findings in the determination of whether a regulation constitutes an undue burden, the
Sixth Circuit's approach of essentially making its own findings--based not on empirical evidence, but on pure specula-
tion--undermines the Casey standard. If the district court had not adeguately supported with factual findings its conclu-
sion that an undue burden existed, a fairer approach, and one more consistent with the traditicnal role of an appellate
court, would have been for the court of appeals to remand the case to the district court. As the trier of fact, the district
court could then assess such factors as the availability of public transportation from Dayton to other cities in Ohio, the
cost of increased travel, the ability of other clinics in Ohio to absorb the Dayton clinic's patients, and the ability of low-
income and young women to bear these cost increases. [FN321] It is essential to remove these considerations from the
realm of speculation and ground thern, instead, in the empirical record if the #*374 undue burden analysis is to meaning-
fully assess whather such obstacles, considered from the woman's perspective, are substantial ones.

4. Challenges to Abortion Procedure Bans

Even prior to the Supreme Court's ruling in Stenberg v. Carhart, [FN322] most state abortion procedure bans were
held unconstitutional under Casey. [FN323] Typically, these rulings have turned on the determination that the procedure
ban unduly burdens the abortion right by prohibiting common methods of pre-viability abortion, is unconstitutionally
vague, and/or makes no exception for women whose health necessitates the banned procedire. [EN324]

An interesting deviation from this general pattern is the ruling by the Court of Appeals for the Seventh Circuit in
Hope Clinic v. Ryan. [FN325] In Hope Clinic, #375 the Seventh Circuit reviewed a district court opinien granting a per-
manent injunction under Casey, [FN326] The district court had held that the law had the impermissibly burdensome ef-
fect of banning common and safe pre-viability abortion procedures. [FN327] In addition fo finding that the law would
chill physicians' willingness to provide abortion care by criminalizing “virtually every abortion procedure, except hys-
terotomy and hysterectomy,” [FN328] the court also determined that it violated the effects prong of Casey by increasing
the cost and health risk to women. [FN329] While the district court did not provide a detailed purpose prong analysis, it

— suggested-that the legislature-may have acted with-an-improper- purposefm -that-it-intentionally-excluded-a-health-excep-

tion, valuing fetal survival oveI women's health, [FN330]

In a consolidated appeal, the Court of Appeals for the Seventh Circuit, sitting en bane, undertook to construe the
Illinois statute and a similar Wisconsin statute [FN331] to avoid a holding of unconstitutionality. [FN332] The appeals
court acknowledged unapologetically that it was proposing a sybstantial alteration in the text of the challenged prov_ision:_'
“if this approach would nonetheless be an example of brute force used to save a statute--well, courts do it all the time.”

- [FN333] In another startling example of the super-proof that some courts have demanded of plaintiffs in undue burden

challenges, the appeals court noted that plaintiffs could not point to one woman who had been injured or denied an abor-
tion because of a partial-birth abortion law in any state [FN334]--proof that would have been challenging to produce in
any event, and particularly so when nearly every procedure ban had been enjoined prior to implementation. Reasoning
that, “[sJo long as the law does not harm-women's legitimate ‘interests, the fact that the law's effects are small and justi-
fied by moral rather than utilitarian considerations does not spell unconstitutionality,” [FN3357 the Seventh Circuit up-
held the statutes' constitutionality ¥376 in some applications. However, it left in place the injunctions preventing the im-
piementation of the ban against any procedure other than the D & X method until statutory construction questions could
be resolved hy the state courts. :

In a stinging dissent on behalf of four judges, Judge Posner argued that the evidence indicated that the statute banned
a wide range of common procedures and would constitute an undue burden even if it could be construed to apply only to
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the D & X procedure. [FN336) Furthermore, even if expert medical cpinion were divided on the question of whether the
banned procedures are preferable for some women, such evidence could still support a finding of undue burden: “[The
Wisconsin and Illinois legiélatures are not entitled to ban an abortion pfocédﬂfe that the medical community believes
may be preferable from a medical standpomt for some women, simply because a marglnally respectable expert . . . thinks
that the set of women for whom the p1ocedu1e is preferable is actually zero.” {PN3 37 Tudge Posner detected an 1mpr0per
purpose both in the statute's language, which used emotionally laden teriminology designed to dlscourage abortion, and in
the statute's supporters, who failed to ar ticulate a crediblé purpose of the restriction other than to stigmatize abortion gen-
erally: “[T}f a statute burdens constitutional rights and all that can be said on its behalf is that it is the veh1cle that legis-
lators have chosen for expressing their hos‘ﬂhty to those rights, the burden is undue.” [FN338]

Despite these outlier cases, however, since Stenberg clarified that procedure bans that sweep too broadly or lack an
explicit health exception are unconstitutional urider Casey, [FN339] courts have almost uniformly struck down state
abortion procedure bans. [FN340] Interestingly, these cases do not generally turn on or even undertake a purpose analys-
is, [FN341] even when the challenged statute was enacted post-Stenberg seemingly in 'outrigﬁt defiance of the holding of
that case.. {FN342] These decisions, often per curiam, respond to the clear guidance provided by Stenberg's per se rule
that the lack of an explicit health exception renders an abortion procedure ban unconstitutional, and sometimes also *377
undertake an undue burden analysis that focuses on the uncomstitutional effect that a ban on most second-trimester abor-
tion methods would have on women's access to abortion. [FIN343]

. The consistency achieved in this body of case law is due to the clarity of the Stenberg majority opinion. With three
ongoing challenges to the federal Abortion Procedure Ban [FN344] likely to produce additional guidance from the Su-
preme Court o.n' the constitutionality of prbcedurc bans, it is essential that the Court reaffirm the pfimacy of women's
health central to the Court's Stenberg ruling and to those earlier cases from which Stenberg proceeded: Casey, Danforth,
and Roe. :

B. Implementation of the Purpose Prong

{

Given the heavy burden of proving in a facial challenge that abortion restrictions will have an actual impermissible
effect on women's access to abortion, the purpose prong of Casey's undue burden test becomes especially useful, because
evidence of improper purpose is likely to be available pre-implementation, whereas proof of impermissibie effect might
not be. Yet, just as lower federdl courts have often failed to conduct a contextualized, fact-sensitive analysis of the spe-
cific effects of an abortion regulation on the affected classes of women, so too have they often failed to look searchingly
at the legislative purpose motivating the enactment of challenged restrictions. Similarly, some appellate courts have dis-
regarded district courts' fact-finding as regards legislative purpose, substititing their own presumptions and drawing their
own inferences in the absence of any finding of clear error, thus repeatmg the methodologacal mistake of 1 1mposmg Ca-
sey's result mstead of app]ymg Casey s standard.

Since the Court’s perplexing suggestion in Mazurek that an impermissible legislative purpose to pose a.substantial
obstacle-to abortion might only b inferred if the intended-obstruction has actually been created, {FN343] the Supreme
Court has offered little additional gnidance as to how to approach Casey's purposé prong. EN346] Lower courts have
tended to -omdt discussion of the purpose *378 prong or to conflate it with the effects prong. [FN347] The lower court
cases that have addressed the purpose prong as an independent constitutional basis for invalidating abortion restrictions
have tended to define the test negatively, describing the type of evidence that is insufficient to establish improper pur-
pOsE but never ifidicating what eviderice, shiort of a deféndant's outright admission oi: the record, might suffice. [FN348]
Absent such an adinission, lower courts have been extremely réluctant to apply the purpose prong to invalidaté abortion
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restrictions. [E*’N349] In the w01cls of one district court, “[a]fter [Mazurek], the 1mperm1551b1e purpose prong of the undue
burden test appears almost impossible to prove . .. ." [FN350]

"The lower courts" reluctance to engage in meaningful purpose prong analysis is at least partly tracezble to the Casey'
Court's reticence on the subject. For example, in Kerlin v. Foust, where plaintiffs produced detailed evidence of improper
purpose focusing on the statute's legislative history, the district court reluctantly rejected the purpose prong challenge, re-
lying principally not on the recently decided Mazurek, but on Casey. [FN351] In Karlin, a group of women's health care
providers challenged Wisconsin's restrictive abortion statute which was based loosely on the Pennsylvania Abortion Con-
trol Act. [FNSSE} It contained a twenty-four-hour waiting period and biased counseling pfovisiuns even more extensive
than those in Casey, [FIN333] though certain provisions also contained *379 narrow exceptions of questionable utility
that were not present in the Pennsylvania law. [FN354] Notably, the statute did not contain Pennsylvania's health excep- |
tion permitting doctors to omit informed consent information that would “result in a severely adverse effect on the phys-
ical or mental health of the patient.” {FN355] '

The Karlin court undertook an extensive discussion of the Casey standard mCIudmg its purpose prong, [FN350]
Starting with the observauon that © “[tlhe Court's apphcatlon of the test to the Pennsylvanla statute at issue sheds some
light on the meaning of the test,” [FN3573 the district court noted that the Casey joint opmlon “did not subject the
Pennsylvania law to a searching purpose mqulry 7 [FN358] The Karlin court drew a lesson from this silence: “The ab-
sence of any detailed discussion of the purpose prong of the undue burden test in Casey s1gnals the considerable d1ff1-
culty of mounting a credible challenge to an abort1on law on the premise that the law harbors an impenmissible purpose
even if the law's prov1510ns are medically unnecessary " [FN’%SQ}

The d1str1ct court is somewhat eritical of the Supreme Court's inadequate guidance on this point, and gamely atternpts
to fill in the blanks, Ultimately, however, the district court imputes the Supreme Court's silence to a tacit conclusion that
the plaintiffs had failed to make their purpose case, noting that “Injone of the Pennsylvama regulations was invalidated
because of an invaiid purpose.’ " [FN360] The district court makes the further logical error of conciuding that, because the
Pennsylvania statute did not have an 1mpern11551b1e purpose, therefore the Wisconsin statute also did not: “Moreover, the

Supreme Court "‘380 reviewed similar provisions in the Pennsylvania law and did not find that they revealed an imper-
missible Ieglslatlve purpose * [EN361] :

Were Casey not binding, I might be inclined to hold that AB 441 was passed with an impermissible purpose,
given the absence of any apparent medical benefits in the new legislation, the acknowledgment of Dr. Gianopoulos
that the previous law. adequately informed women about the risks of abortion, the imposition of a two- tnp require-
ment that will greatly increase the cost and difficulty of obtaining an abertion and make womén far more vulner-

. able to harassment by anti- abortion plotesters and the ev1dent effort of the 1eg1slatu1e to impose requlrements on
physicians that will reduce the number of abortzons they can perform, increase the1r risk of being sued or losing
their licenses and add to the expenses of their pracnces However, lower courts are bound by Supreme Cotrt pre-
cedent. I do not see how Casey does not centrol this question, [FN”)GQ] With the same uncritical reflex that charac-
tenzes many lower courts' effects analysis, the Karlin court dismissed the plamnffs evidence that anti-abortion
groups were heavily involved in the development ‘and passage of the qberuon restrlc‘nons transforming Mazurek 8
partlcul'lrlzed holding that the evidence in that case was insufficient to prove improper ]egzslanve purpose
[FN363] into a hard-and-fast rule that “the 1nv01vement of anti- abnrtlon groups in drafung legislation has no relev-

ance to the legislature's purpose,” [FN364] )
On appeal, the Court of Appeals for the Seventh Circuit upheid the district court’s purpose prong analysis, [FN365]
noting that, “[a]bsent some evidence demonstrating that the stated purpose is pretextual, our inquiry into the legislative
purpose i§ necessarily deferential and limited.” [EN366} Like the district court, the appeals court read Casey and
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Mazurek to suggest that “such a challenge will rarely be successful, absent some sort of explicit indication from the state
that it was acting in furtherance of an improper purpose.” [FN367} Because Casey “accepted at face value” the state's
proffered legislative purposes and did not “scrutinize too closely” the intent unde1lying the challenged Pennsylvania pro-
visions, [FN368] the Seventh Circuit simply aeeepted Wisconsin's asserted purposes. In doing so, the appeals court dis-
missed the proof of #381 nnprope: purpose adduced at trial, [FN369] including the trial court's finding of an “evident ef-
fort of the legislature to impose requirements on physicians that will reduce the number of abortions they_ can perform,
increase their risk of being sued or iosing their licenses and add to the expenses of their practices.” [FN370] Ignoring the
trial court’s finding of the leg1slatures ‘evident effort” to nnpede abortion services, the appeals court chastised the
. plalntlffs for failing to “come forward with some evidence of unconstitutional intent or purpose eqpecmlly when the le-
gislature has otherwise identified perm1551ble purposes in enacting the legislation being challenged.” [FNSH]

Similar analytical errors ean be found in appeals cousts' reversals of lower courts' application of the purpase prong: In
Greenville Women's Clinic v. Bryant, discussed above, [FN372] the district court found an improper purpose based uporn
the rushed legislative process that provided “no meaningful inquiry” into appropriate regulations for an abortion clinie,
leadmg to many unnecessary and burdensome requirements, [FN373] The finding of improper purpose was based in part
on Casey's admonition that improper purpose may be inferred where ‘a requ1rement[] serves no purpose other than to
meke abortions more difficult.” ['FN374] Here, the district court found no evidence that the onerous regulation was
needed or that the restrictions advanced their asserted purpose. [FN%?S] Credible teqtmmny had established that the state
was not expenencmg a public health crisis, and that there was no indication that abortion pr0v1ders were dlspensmg urn-
san1ta1y or inadequate care. [FN376] On appeal, however, the Court of Appeals for the Fourth Circuit reversed this ruling
and upheld the statute, reasoning that “there is no requirement that a state refrain from regulating abortion fzcilities until
a public-health problem manifests itself.” [FN377]

*382 Not every court, however, has given the purpose prong such shart shrift. Other courts have read Mazurek and
Casey to require an mdmdudhzed assessment of the totality of circumstances revealing legislative purpose, In Okpalobx
v. Foster, [FN378] a challenge to Act 825, a Louisiana slatute broadly creating tort liability for medical professionals

providing abortion care, [FN379] the district court expressed suspicion of the state's asserted putpose of ensuring that
abortion providers obtain informed consent. The court questioned why the state would not simply strengthen the preexist-
ing informed consent statute. [FN380] Determining that the statute's purpose and effect were to impose a substantial
obstacle to abortion, the trial court granted the preliminary injunction. [FN381]

On appeal, a panel of the Fifth Cncmt looked carefully at Mazurek and Casey and concluded that the Lou1s1ana law
was unconstitutional based in part on its lmproper purpose. TFN3821 The court noted that, under Casey and Fifth Circuit
precedent applying Casey, the pu1pose prong ingquiry should not be conflated with the inquiry into the effects prong, but

should be independently analyzed. [FN383] Lookmg closely at the d1scuss1on of legislative purpose evidence in Jane L.
[FN384] and Mazurek, [FN385] the appedls court understood these cases to “reconfirm that the established ‘methods for
assaying a leg1slatnle s purpose are valld in the abortion context.” ll“NaSGI Mazurek merely 1eJected two types of evid-
ence as insufficient proof that the legislature acted with a forbidden motive--medical data showing that nonphyslcmns
could safely perform abortions and evidence that anti- abmtlon groups lobbied for the chalienged statute. [FN?:S?I Simil-
arly, Jane L, rehed not only on 1lle state's admission of | 11nproper purpose but also on the evidently improper purpose re-
vealed on the face of the statute. [FN388] Declmmg to read euhel decision as support for the sweeping propaosition that
an Improper pu1pose cannot be established absent a party's admission, or that the statutmy language legislative history
and context, and related leglslanon are irrelevant, the appeals court turned to the task of dete1m1mng what evidence of
improper pmpose t0 consnder [FNESQ}

*383 Like other courts, the Okpalobi appeals court commented that Casey gave “liitle, if any” guidance on how 'to
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conduct a purpose prong inquiry. [FIN390} However, the appeals court found ample guidance in constitutional case law
from other contexts, specifically, voting rights and Establishment Clause cases. [FN391] In these cases, which included
Edwards v. Aguillard, [FN392] Stone v, Graham, [FIN393] and Shaw v. Hunt, [FN394] it was proper for courts to give
significant deference to “‘a government's articulation of legislative purpose.” [FN395] However, as Edwards and Stone
emphasized, that purpose had to be more than a “mere ‘sham,”” [FN396] Following this body of plecedent the court de-
termined that “the language of the challenged act, its legislative history, the social and historicai context of the legisla-
tion, or other legislation concerning the same subject matter as the challenged measure” all constituted relevant evidence
of legislative purpose. [FN397] :

Tn applying this analytical method to Act 825, the court found evidence of improper purpos.e i the language of the
challenged provision. The state's asserted purpose was to inform the woman's choice and to ensure that physicians shared
information about the risks of abortion with their patients, [FN398] However, the © ‘plain language™ and the structure of
the Act refuted these asserticns, because the statute created a tort cause of action, and informed consent was only in-
cluded in the statute as a way of reducing damages, not avoiding liability, [FN399] Reading the Act in conjunction with
the state’s informed consent law, the court concluded, “it is undeniable that the provision is designed not to supplement
the Woman's Right to Know Act, but to ensure that a physzcmn cannot insulate himself from liability by advising a wo-
man of the risks . . . associated with abortion.” {EN400T Acknowledgmg that the deference that courts owe to state lecr1s—
lagtion might have presented a close question had the statute's only constitutional infirmity been its improper purpose, the
appeals court determined that the statute's effect would also have been to impose an undue burden, and accordingly en-
joined the Act. [EN4Q1] The ruling was short-lived, as the court of appeals sit'ting en banc subsequently vacated the judg-
ment on *384 other grounds. [FN402] Still, the Okpalobi appellate decision stands as a model for purpose prong ana1y51s
and a clear example of the vitality that this test retains.

The oplmon of the Court of Appegls for the E1ghth Circuit in Planned Parenthood of Greater Iowa v. Atchisoﬁ
[FN403} provides a final example of the careful application of the purpose prong. In Atchison, the district court had
closely scrutinized the motives of the lowa Department of Health in applying its certificate-of-need law [FN404] to abor-
tion providers but not to other ouipatient medical previders. [FN405] The evidence in the record revealed that an anti-

P

abortion lobbying campaign had targeted the clinic at issue in the case, [FN406] and that, “in the ten years preceding this
case, no similarly structured outpatient clinic had been reqmred to obtain a certificate of need before opening for busi-
ness.” [FN407] Unlike the Karlin [FN408]1 and Baird [FN409] courts, the Eighth Circuit did not conclude that evidence
of anti-aborticn lobbying groups' involvement in the formulation of a challenged policy can never have any probative
value in evaluating impermissible intent. The appéals court clarified that, although the anti-abortion lobby's advocacy for
a review of the proposed clinic did not constitute evidence of improper purpose, the state's response to that lobbying
campaign did. [EN410] The court of appeals refused to disturb the district court's finding of improper purpose based on
the Department's apparent motive-- to prevent a particuiar provider from operating--and on the social and historical con-
text of the applied restriction. [FN411] In enjoining the application of the certificate of need requirement to Planned Par-
enthood, the court of appeals quoted Casey's admonition that, “where a requirement serves no purpose other than to make
abortions more difficult, it strikes at the heart of 4 protected r1ght and is an unconstitutional burden on that right.”
[FIN412] :

Perhaps the Okpalobi and Atchisen plaintiffs succeeded in establishing improper purpose in part because the provi-
sions at issue--a tort liability statute *385 and 2 certificate of need requirement--had ne counterparts in the legislation
challenged in Casey, thus facilitating a fresh look at the challenged provisions. Regardless of whether or not abortion re-
strictions mirror the Penasylvania restrictions in Casey, however, the individualized assessment of the totality of circumn-
stances revealing legislative purpose undertaken by the Okpalobi and Atchison appeilate courts indicates that the purpose
prong can indeed provide the basis of a viable undue burden challenge.
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V. Conclusion

In the coming terms, the Roberts Court will undoubtedly have ample accasion to consider the scope of constitutional
protection for abortion and to clarify the contours of the undue burden standard. The Casey Court retreated from Roe's
high level of protection. However, its broad articulation of the undue burden standard, the joint opinion's application of
that standard to strike down Pemnsylvania's spousal notification requirement, and its emphasis on women's equality
promised meaningful protection for women's abortion rights. Some post-Casey lower court decisions demonstrate that, if
fairly and correctly applied, the undue burden standard can provide a reasonable measure of protection for women's right
to choose abortion, Other lower federal courts, however, have misconstrued and misapplied the undue burden standard,
thereby seriously weakening it. As discussed in Part IV, the analytical errors committed in some of these cases have in-
cluded: (1) imposing unattainable eévidentiary burdens on plaintiffs; (2) refiexively sustaining the constitutionality of re-
strictions similar to those upheld in Casey, despite a different and stronger factual record of burdensome effect; (3) scru-
tinizing the effect of an aborticn regulafion in isolation from other restrictions that compound its burdensome impact; (4)
evaluating the impact of restrictions from the point of view of the privileged, rather than contextualizing the burden with-

in the realities of affected women's lives; (5) at the appellate level, discounting trial courts' factual findings in favor of.

the appeals court's own assumptions and inferences; and (6) requiring an adrmssmn by defendants of improper purpose,
or requiring proof that not a single legislator acted with a permissible parposs, or excising the purpose prong from the
undue burden test altogether, These decisions illustrate the clear danger that, if not corrected by the Court, the unidue bur-
den standard ¢an be manipulated sa as to substantially undermine Roe's core protectlons whether or not Casey is exph—
citly overruled. :

If the undue burden standard is to remain in place dnd if it is to fulfill Casey's promise that “the woman's right to
choose not become so subordinate to the State's interest in promoting fetal life that her choice exists in theory but *386
not in fact,” {FN413] then the Court should provide the guidance for which this body of case law cries out. Pre-
enforcement facial challenges to restrictive abortion laws must be permitted to proceed without being doomed from the
outset by evidentiary hurdles that are virtually impossible to meet. In this regard, the Supreme Court must make explicit
what-is-implicit in Casey, Stenberg, and Ayotte; Facial challengers need not meet Salerno's_tough-evidentiary burden of

showing that there exists “no set of circumstances” under which the law can validly be applied. [FN414] Rather, as Ca-
sey instructs, challengers must establish that, “in a large fraction of the cases in which [it] is relevant, [the law] will oper-
ateas a substantial obstacle to a wornan's choice to undergo an abortion,” {FN415] Furthermore, in applying Casey's un-
due buiden standard, the Court must clarify that the proper focus is whether a given restriction is likely to pose a substan-
tial obstacle to those women for whom the restriction is relevant, and that litigants need not meet the heightened standard
of perfection—-requiring proof not “open to debate™ of how the law is bound to affect women--imposed by the Seventh
Circuit in Newman [FN416] and suggested by the Fourth Cireuit in Greenville, [FN417] '

Maoreover, in assessing the evidentiary record to determine an abortion law's potential impact, lower courts have too
often failed to conduct a contextualized, fact-sensitive analysis of its likely impact on women, resulting in shzallow, even
dismissive treatment of the realities of women's lives. Stch cursory treatment is not how the Casey Court applied the un-
due burden standard to the husband-notification provision, the only provision with a truly well-developed factual record,
and it is not how the Stenberg Cowrt analyzed restrictions on abortion methods that had the potential to harm women. The
Court must clarify that lower courts must conduct a full review of the evidentiary record to measur¢ the impact of all

abortion restrictions—-‘incl'udi'ng: those similar to ones upheld ini Casey--to determiric whether they pose a substantial -

obstacle to women, "This’ assessinent riust incorporate the perspectwe of the women and girls actually affected by these
laws. If the undue biirden standdrd is o prowde meamngful protectmn comts must acknow]edge the current real life
challenges of poverty, violente, youth, and’ geography that make access to abortion very'difficult for some women; dnd
give careful consideration to the ways in which an abortion restriction; operating with olhels ‘¢an exploit and exdceibate
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those difficulties to the point that access to abortion is effectively denied. These assessments must be grounded in the
387 evidentiary records before courts. As the decisions discussed in Part IV illustrate, when courts base conclusions on
pure speculation disconnected from the record evidence of the realities of women's lives, they inevitably minimize and
discount the impact of challenged restrictions, viewing them as mere inconveniences rather than the insurmountable
obstacles they are for those women for whom the restriction is relevant. [FN418]

The Supreme Court must also dispel the confusion it created in Mazurek by clarifying the types of evidence that
would support a determination of improper purpose. Specifically, the Court should confirm that “‘the language of the
challenged act, its 1egie1ative history, the social and historical context of the legislation, or other legislation concerning
the same subject matter as the challenged measure” all constitute relevant evidence of legislative purpose. [FN419] In ad-
dition, the Court should reaffirm that, consistent with Casey, a finding that a legislature enacted an abortion restriction
- for the purpose of i imposing a substantial obstacle in the path of a woman seeking abortion is, in and of itself, sufficient
to render that restriction unconstitutional.

Our research reveals a troubling tendency of appellate courts to disregard the factual findings of district courts and to
substitute their own presumptions in the absence of any finding of clear error. In doing so, these courts undermine the ui-
due burden standard by divesting the trial courts of their authority, as triers of fact, to assess whether a challenged regula-
tion will impose a substantial obstacle. The Supreme Court must admonish appellate couits to give appropriate deference
to the factual findings and inferences of improper purpose or effect drawn by trial courts.

Finally, the Supreme Court's upcoming review of lower court decisions striking down the federal abortion procedure
ban provides it with an opportunity to reaffirm its steadfast insistence--clarified and strengthened in post-Casey decisions
over a decade and a half—that abortion restrictions must never damage women's health. To vindicate this principle, un-
questionably at the core of the right recognized in Roe, the undue burden standard must be clarified and reipvigorated 50
that the promise of Casey is rezlized in meaningful protection for women.

[FINd1]. Associate Professor of Political Science, Richard Stockton College of New Jersey; Lecturer in Law, University
of Pennsylvania School of Law (1996-2003); 1.D., Rutgers University School of Law-Camden. As the Managing Attor-
ney of the Women's Law Pm;ect a non-profit public interest law firm in Phﬂadelphia Wharton represented the plaintiff-
reproducnve health care prev1ders in all stages of the litigation in PIanned Parenthood v. Casey, including the proceed-
ings tl‘l'lt took place befcne the Umted States Supreme Court, where she served as co- lead counsel with Kathryn Kelbert

[ENdd!]. Senior Staff Attorney, Women's Law Project; Adjunct Professor of Law, Universi'ty of Pittsburgh Scheol of
Law; Lecturer in Law, University of Pennsylvania School of Law (1997-2002); I.D., Temple University School of Law.
Prietsche wag the Deputy Director of the ACLU of Pennsylvania and served as its state lobbyist while the Pennsylvania
abortion restrictions ch'allen'ged‘ih Planned Parenthood v. Casey were being considered by the Pennsylvania General As-
sembly. In 1992, she joined the legal team representing the plaintiff-reproductive health care p10v1ders in Planned Par-
enthood v. Casey

[FNdddl]. Senior Research Adnnmstratm Annenberg Pubhe Pohcy Center, University of PennsyIvama 1.D., Temple
Umversuty School of Law. As staff attorney with the ACLU's Reproductive Freedom Project in New York, Koibert
presénted the oral argument to the Supreme Court and represented the plaintiff-reproductive health care providers in all
other stages of the litigation in Planned Parenthood v. Casey. Kolbert participadted in the legal team of nearly every abor-
tion case before the Supreme Court from 1986 to 1997 and co-founded the Center. for Reproductive Rights,
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{FN1]. Planmed Parenthocd of Se, Pa, v, Casey, 505 U.58, 833 (1992).:
[FN21. Roe v. Wade, 410 U.S. 113 (1973).

[FN3]. See e.g,, Casey, 505 U.S. at 878 (“Our adoptmn of the undue burden analys1s does not disturb the central holding
of Roe v. Wade and we reaffirm that holding.”). The lead opinion in Casey was a rare joint opinion coauthored by
Tustices O'Connor, Kennedy, and Souter, Justices Blackmun and Stevens joined in those parts of the opinion that reaf-
firmed Roe's essential tenets and invalidated the husband-notification provision of the Pennsylvania law and its related
reporting requirement. See generally infra Part ILB (discussing the Casey joint opinion's reaifirmation of Roe).

[FN4]. Casey, 505 U.S. at 887-98.
- [FN5]. 1d. at 901,

[FN61. See generally infra Part IL.C (discussing the Caséy _]0111'[ opinjon's application of the undue burden standard to the
chellenged provisions of the Pennsylvama law).

[FN’/'] See mfra note 67 and accompanying text.

[FIN8]. Accordmg to the Alan Guttmacher Instifute, between 1992 and 2005, states enacied 299 laws 1:est11ct1n<r abostion,
Memorandum from Elizabeth Nash, Pub. Policy Assoc., Alan Guttmacher Inst. (Apr. 26, 2006) {on file with the authms)
In contrast, between 1985 and 1991, states enacted only sixty-eight abortion restrictions. Id.

{FN9]. Mandatory waiting periods have proliferated across the United States in the years following Casey. Alfhough

these laws were on the books in approximately thirteen states prior to Casey, they were not being enforced because they
lha

had-been—ruled-constitutionelly—invalid- i 1983—See-Terry—SellomStateTegidlaton-on] —Reproductive-Health-in—1592:
‘What Was Proposed and Enacted, 25 Fam. Plan. Persp Mar.-Apr. 1993, at 87, 88. At the end of 1992, only two states
enforced mandatmy wa1t1ng periods, but forly -one counselmg or, waiting period bills were introduced in twenty -four
states, Id. By August 1994, fifteen states had laws i 1mposmg waiting periods and seven states were enforcing them. See
Frances A. Althaus & Stanley K. Henshaw, The Effects of Mandatmy Delay Laws on Abortlon Patients and Providers,
26 Fam. Plan. Persp., Sept.-Oct. 1993, at 228, 228. Twenty-four states now require women to listen to state-prescribed
information and then wait for a specified pericd of time, usuaily twenty-four hours, before the abortion procedure is per-
formed. Guttmacher. Inst., State Policies in Brief: An Overview of Abortion Laws. 1 (2006), available at ht-
tpi/fwww.guttmacher.org/statecenter/spibs/spib_QAL.pdf. In six of these states, the laws require that the state-mandated
information always be provided to women in person, thereby necessitating two visits to the abortion provider. Id.

[FN10]. Twenty-eight states require women to receive state-prescribed 'counseling biased against abortion before an
abortion procedure. Id. As part of the counseling, three of these states force providers to tell women about the purported
link, between abortion and breast cancer; four states require 1nf01mat1011 on the fetus's purported ability 10 feel pain; and
three states require that women be warned about the possible long-term mentai health consequences of havmg an abor-
tlon. Id These laws are consistent with a concerted strategy on the part of abomon opponents 10 cast abortion as harmful
to, women, and to cast. abomon resmcnons as “pro-woman’ leglslmon necessary. to protect women s health. See gener-
ally David C. Realdon, Making. Aboruon Rare (1996) (argumg fora complehenswe ‘pro- woman/pro Jife” 1n1t1at1ve in-
cluding legislation, public education, and reseazch, that focuses.on the purported harmful effects of _abmuon on women)
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[FNi1]. Thirty-three stdtes have laws burdening abortion providers with restrictions not applied to other comparable
medical providers, NARAL Pro-Choice America, Who Decides? The Status of Women's Reproductive Rights in the
United States: Targeted Regulation of Abortion Providers . (TRAP), hitput/
www.prochoiceamerica.org/choice-action-center/in_your_state/who-decides/nationwide-trends/issues-trap.html (last vis-
ited Oct, 16, 2006). These laws, referred to by opponents as TRAP (Targeted Regulation of Abortion Providers) laws,
commonly require doctors to acquire licensss and restrict abortion services to hospitals or specialized facilities. Id.

[FN12]. Forty-six states require abortion providers to submit regular and confidential reports to the staté. Guttmacher

Inst.,,  State  Abortion Policies in DBrief: - Abordon Reporting - Requirements” 1 (2006), http://
www.guttmacher.org/statecenter/spibs/spib_ ARR.pdf. Three states and the District of Columbia collect this information
on z voluntary basis, Id.

[EN13]. Forty-three states have enacted laws that require parental invoivement if a minor decides to have an abortion: in
nine of those states, enforcement is enjoined because of constitutional defects in the laws. See Guttmacher Inst., State
Abortion  Policies in  Brief:  Parental Invo]vcment' in Minors'  Abortions 2 (2006),  ht-
tp:/fwww.guttmacher.org/statecenter/spibs/spib_ PIMA.pdf, ' L

[FN14], Thirty-one states have enacted criminal prohibitions against an array of abortion precedures commonly used in
the second-trimester of pregnancy, often mislabeled by the bills' proponents as “partial-birth” abortions. See Ctr. for Re-
prod. Rights, Briefing Paper: So-Called “Partial-Birth Abortion” Ban Legislation, By State (Feb. 2004), available at ht-
tp:/f www.reproductiverights.org/pdf/pub_bp_pba_bystate.pdf [hereinafter Cir. for Reprod. Rights, Briefing Paper].

[FN15]. See, e.g., La. Rev, Stat, Ann. § 9:2800.12 (2006) (imposing civil liabil_ity on abortion providers for. any injury to

the woman or fetus, and making certain laws governing medical malpractice, including limitations of liability, inapplic-
able). See generally Jennifer L. Achilles, Comment, Using Tort Law to Circumvent Roe v, Wade and Other Pesky Due -
Process Decisions: An Examination of Louisiana's Act 825,78 Tul. L. Rev. 853 (2004) (analyzing the Louisiana:law im- .
posing tort liability on abortion providers); A.J, Stone 111, Comment, Consti-tortion: Tort Law as an End-Run Around

Abortion Rights-After Planned Pareathoed-v.-Casey,-§- Am.- YU J.-GenderSoe] Pol'y & 471, 474-(2000) (ekammmgrthc
impact of abortior tort liability laws on women's right to abortion),

[FN16]. E-mail from Elizabeth Nash to authors (Oct, 3, 2006) (on file with the anthors); see Guttmacher Inst., Monthly
State Update: Major Developments in 2006, http://www,guttmacher., 0rg/stateccnterlupdateshndex html#bans (1ast visited
Oct. 17, 2006)

[FN17% 2006 SD Sess. Laws ch.119, HB 1215, 81st Leg. Assem Reg Sess. {8.D. 2006) (1mposmg criminal ban on
abortions except when necessary to preserve the woman's life). The South Dakota bill was signed into law by Governor
Mike Rounds in March 2006 and was scheduled to take effect on July 1, 2006, but a successful petition drive halted its
implementation and secured a statewide vote on its validity, Gretchen Ruethling, South Dakota: Certification for Abor-
tion Plan Vote, N.Y. Times, June 20, 2006, at A15. On November 7, 2006, a majority of voters in South Dakota rejected

the ban, Monica Davey, South Dakotans Reject Sweeping Abortion Ban, N.Y. Times, Nov. 8, 2006, at P1. On June 17,

2006, Louisiana Governor Kathleen Blanco signed into [aw a criminal ban on all abortions except those necessary to save
the pregnant woman's life. 2006 La. Acts 467, Unlike South Dakota's zbortion ban, the Louisiana law becomes affective

. upon the reversal of Roe v. Wade by the United States Supreme Court or the adopticn of a federal constitutional amend-

ment allowing bans on abortion. Id.

[FIN18]. The number of abortion providers in the United States declined from 2380 providers in 1992 to 1819 providers
in 2000, a twenty-four percent decrease. Lawrence B. Finer & Stanley K. Henshaw, Abortion Incidence and Services in

© 2010 Thomson Reuters. No Claim to Orig, US Gov. Works.

3%



18 YILF 317
18 Yale J.1.. & Feminism 317

the United States in 2000, 35 Persp. on Sexual & Reprod, Health 6, 10 (2002}, During the same period, the number of
abortions reported in the United States also declined, but at a substantially lower rate than the decline in the number of
providers. Id. at 9 (noting that the number of reported abortions in the United States declined fifteen percent between
1952 and 2000, from 1,528,930 to 1,312,990).

[FN19]. Evelyn Nieves, S.D, Makes Abortion Rare Through Laws and Stigma; Wash, Post, Dec. 27, 2005, at AO1L.

[FN20]. See Finer & Henshaw, supra note 18, at 10-11 {noting that in 2000, 87% of the counties in the United States had
no abortion provider; “94% of all providers and 99% of those who performed 400 or more abortions” are located in met-
ropolitan areas); see also Nieves, supra note 19 (noting that some women in South Dakota must travel 350 miles each
way 1o the sole provider in the state: “For scme womern, the only way to do it--and not pay for a hotel room--is to make
the 700-mile trip in one day™).

[FN21]. See Partial Birth Abortion Ban Act of 2003, 18 U.8.C. § 1531 {2006).

[FN22%, Planned Parenthood Fed'n of Am. v. Gonzales, 435 F.3d 1163 (9th Cir. 2006),-061‘1. granted; 126 5. Ci. 2901
{2006) (No. 05-1382) (invalidating the federal Abortion Procedure Ban on grounds that it lacks a health exception, im-
poses an undue burden, and is unconstitutionally vague); Carhart'v, Gonzales, 413 F.3d 791 (8th Cir. 2003) (striking
down the same statute because it does not provide an exception for circumstances in which the procedure is necessary to
protect the health of women seeking abortions), cert. granted, 126 5. Ct. 1314 (2006) (No. 05-380); see also Natl Abor-
tion Fed'n v. Gonzales, 437 F.3d 278 (2d Cir. 2006) (holding that the statute violates due process rights of physicians and
patients because it lacks a health exception).

[FN23]. See, e.g., Stephen Henderson & James Kuhnhenn, Alito Holds His-Ground on ‘Roe,’” Phila. Inquirer, Jan. 12,
2006, at Al (describing the efforts of Democratic senators to press Samuel A. Alito to clarify his position on whether
Roe v. Wade is settled law); Charles Lane, Nominee's Reasoning Points to a Likely Vote Against Roe v. Wade, Wash,
Post, Nov, 2, 2005, at A6 (concluding that supporters and skeptics believe that Samuel A. Alito “would probably vote to

strike down Roe™yrSlmnmon MoCuffrey, Roberts FacesTeston Abortion, PhiteTnguirer; Tuly 22,2005 —at—At

g
‘\,__::;

(“Abortion was emerging as the pivotal issue of Supreme Court nominee John G. Roberts Jr.'s confirmation battle as law-
makers and advocates on both sides of the aisle tried to read between the lines yesterday to determine whether he would
work to overturn Roe v. Wade.”). )

{FN24]. Dawn Johnsen, The Outer Shell: The Hoellowing Out of Roe v. Wade, Slate, Jan. 25, 2006, ht-
to:/fwww.slate.com/id/2134849; see, e.g., Larry Bichel, The Staying Power of ‘Roe v. Wade,” Phila. Inquirer, July 31,
2005, at C3 (“‘T can't imagine Roe ever being explicitly overruled, although I can see it being narrowed to the point that
it has mo teeth in  it™) (quoting  Professor Marci A, Hamilton), available at  htip//
www.philly.com/mldfinquirer/news/special_packages/sunday_review/12264541 htm; Robin Toner & Adam Liptak, In
New Court, Roe May Stand, So Foes Look to Limit Its Scope, N.Y. Times, July 10, 2005, at Al (“[E]ven without over-
turning Roe, the new court could seriously limit the decision's reach and change the way abortions are regulated around
the country, experts say.”).

[FIN25]. 520 U.S. 968 (1997).
[FN26]. 530 U.S. 914 (2000).

[FN27]. 126 5. Ct. 961 (2006). .
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[FN28]. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 877 (1992),

[FN29]. The Court had used an “undue burden™ analysis in cases involving restrictions on minors’ access to ahortiorn.
See, e.g,, Bellotti v. Baird (Bellotti I), 428 1.5, 132, 147 (1976) (“A requirement of written consent... is not unconstitu-
tional unless it unduly burdens the right to seek an abortion.”); Bellotti v. Baird (Bellotti 11, 443 U.S. 622, 647 (1 979
(holding that a state court's construction of Massachusetts's parental consent Jaw “would impose an undue burden upon
the exercise by minors of the right to seek an abortion™), The phrese “undue burden” had also appeared in cases in-
volving restrictions on access to public funding. See, e.g., Haris v. McRae, 448 U.S. 297, 314 (1980) (citing Maher v.
Roe, 432 U.5. 464, 473- 74 (1977)) Maher, 432 U.S. at 474 {stating that a woman is protected from “unduly burdensome
mterference with her freedom to decide whether to terminate her pregnancy”); see also Gillian E. Metzger, Unburdenmg
the Undue Burden Standard: Ori ienting Casey in Constitutional Jurisprudence, 94 Colum. L. Rev. 2023, 2036-37 (1994)
(arguing that the term “undue burden” was not developed as a fonnal‘ standard and was not used in these cases ee a sub-
stitute for the Roe standard). ) - : '

[FN30]. Tustice O'Connor first argued for an undue burden standard in her dissenting opinions in City of Akron v. Akron
Center for Rep1 oductive Health, Inc. (Aklon [), 462 U.8. 416, 461-64 (1983} (O'Connor, I. dzssentmg) and Planned Par-
enthood Ass'n. of Kansas Cxty v. Ashéroft, 46’? U.S. 476, 505 (1983) (O'Connor, /., dissenting), decided the same day as
Akron L. She continued her advoeicy fer such a standard three years later i in Thombmgh v. American Coll ege of Obstet-
ricians & G}*necoiomsts 476 U.S. 747, 828-29 (1986) (O'Connor, T d1ssent1ng) Webster v. Reproductwe Health Ser~
vices, 49” U.5. 490, 529-30 (1989) (e} Connor, J., concurring in part), and Hodgson v, Minnesota, 497 U.S, 417, 459
(1990) (O'Connor, 1., concumng in part). For detailed analyses of the development of the undue burden standard in
Tustice O'Coonnor's opinions, see Susan R, Estrich & Kathleen M. Sullivan, Abortion Politics: Writing for an Audience of
One, 138 U. Pa. L. Rev. 119 (1980), and Metzger, supra note 29, at 2036-37.

[FN31]. Casey, 505 U.S. at 872,

[FN32]. See Kathleen M. Sullivan & Gerald Gunther, Constitutional Law 572-73 (15th ed. 2004) (describing abortion
cases decided between Roe-and Casey and noting that, other than denials-of public funding,the Supreme-Court-struck
down most abortion restrictions). As-the composition of the Supreme Court began changing in the early 1980s, skepti-
cism about the Roe trimester framework increased. See, e.g., Akron I, 462 U.S. at 461-64 (O‘Cennor, J.. dissenting)
{urging that the Roe trimester framework be replaced by an undue burden standard); Thornburgh, 476 11,5, at 828-29
{O'Connor, J., dissenting) (restating her undue burden analysis). :

{FN33]. Laurence H. TI‘le Abomon The Clash of Absolutes 24 (2d ed, 1992), For detailed discussions of the changes
in the composition of the Supreme Coult during the 1980s, the political strategies that led to those changes, and how the
Court's new composition affected its support for Roe v. Wade, see David J. Garrow, Liberty and Sexuality: The Right to
Prlvacy and the Making of Roe v. Wade 637-80 (1998}, and Tribe, supra, at 17-20.

[EN341. 492 U.S. 490. The Missouri law declared that life begins at conception, required testing for viability at twenty
weeks' gestational age, and banned the use of public employees and facilities for performing abortions, Id. at 501. Web-
ster marked the first occasion on which Justice Antonin Scalia, appointed by President Reagan in 1986, and Justice An-
thony Kennedy, appointed by President Reagan in 1988, participatéd in the Supreme Court's review of abortion restric-
tions. Tribe, supra note 33, at 20. These two new Justices joined Chief Tustice Rehnquist and Justices O'Connor and
White in voting to uphold all of the challenged provisions of the Missouri law. Justices Blackmun, Brennan Marshall,

and Stevens concurred in part and dissented in part. :

[FN35]. See, e.g., Webster, 492 U.S. at 517-18 {Rehnquist, C.J.) (arguing that “the rigid trimester analysis of the course
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of a pregnancy enunciated in Roe has... [made] constitutional law in this area a virtual Procrustean bed” and vrging
“reconsideration” of the trimester framework because it had proven “unsound in principle and inworkable in practice”)
(quc_)'ti'ng Garcia v. San Antonjo Metropolitan Transit Authority, 465 U.S. 528, 546 (1985)); id. at 521 (cencluding that
the case before the Court offered “no occasion to revigit the holding of Roe,” thus leaving it “undisturbed,” but acknow-
ledging that, “[t]o the extent indicated in our opinion, we would modify and narrow Roe and succeeding cases™). In con-
trast, Justice Scalia urged that Roe be overruled “explicitly.” Id. at 532 (Scalia, J., concurring in part). Justice' O'Connor,
the critical fifth vote to uphold the Missouri provisions, deciined to reconsider Roe v. Wade, arguing that the statute
could be upheld under the standards of Roe and its progeny and that any reconsideration of Roe was'inappmpria’te. Id. at
525 (O'Connor, I., concurring in part) (“Unlike the p]ul;_ali'[y, I do not understand these viability testing requirements to
conflict with any of the Court's past decisions concerning state regulation of abortion. Therefore, there is no necessity to
accept the State's invitation to reexamine the constitutional validity of Roe v. Wade.... Where there is no need to decide a
constitutional question, it is a venerable principle of this Court's adjudicatory processes not to do §0..7 ) For an excellent
critique of the Webster decision, see Walter Dellinger & Gene B. Sperling, Abortion and the Supreme Court: The Retreat
froma Roe v, Wade, 138 TU. Pa. L. Rev. 83 {1989).

[FN36]. Roe developed the trimester framework as a means of accommodating competing interests of the woman and the
state. Under the trimester framework, almost no restrictions were permitted during the first-trimester. Roe v. Wade, 410
U.5. 113, 163 (1973). During the second-trimester, the government could “regulate the abortion procedﬁre in ways that
are reasonably related to maternal health,” but not to further the State's interest in potential life. See id. at 164. During
the third-trimester, subsequent to fetal viability, the government could prohlblt abortions entirely except if necessary to
save the life or health of the pregnant woman. 1d. at 164-65.

[FN37]. Webster, 492 U.S, st 520 (Rehnquist, C.J.).

[FIN38]. Id. at 538 (Blackmun, J., dissenting); id. at 360 {“For today, at least, the law of abortion stands undisturbed. For

today, the women of this Nation still retain the liberty to control their destinies. But the signs are evident and very omin-

ous, and a chill wind blows.™).

s

[FN39], In 1990, Guam passed a law banning nearly all abortions, as well as counseling, encouraging, or advising a wo-
man to ohtain an abortion. Guam Code Ann. tit. 9, §§ 31.20-.22, 31.33 (1990). In 1990, Louisiana attempted to revive its
pre-Roe law subjecting physicians to ten years of hard Iabor for performing abortions. Weeks v. Connick, 733 F. Supp.

1036 {E.D. La. 1990) (invalidating the Louisiana abortion ban because it was in conflict with abortion regulations en-

acted subsequent to the ban). In 1991, after that attempt failed, the Louisiana legislature passed a law banning abortion
except where the procedure was necessary to preserve the woman 's life, the pregnancy was the result of reported rape or
incest, or to preserve the life or health of the fetus or to remove “a dead ynborn child.” La. Rev. Stat. Ann. § 14:87 (1991
& Supp. 1992). In January 1991, Utah amended and re-enacted its pre-Roe felony criminal abortion ban. Utah Code Ann.
§ 76-7-302 {2006) (stating that abortions prior to twenty weeks' gestational age can only be performed to save a woman's
life, in cases of rape or incest if reported to law enforcement, to avert grave damage to the woman's medical hezlth or to
prevent the “birth of a child” with “grave defects™; abortions after twenty weeks' gestational age can only be performed
to save the woman's life, to avert grave damage to the woman's medical health or to prevent the “birth of a child” with
“grave defecis™). Following the Supreme Court's ruling in Casey, these bans were invalidated and never went into effect.
See infra note 202 and accompanying text.

{FN40]. 18 Pa. Cons. Stat. Ann. §§ 3205, 3208 (West 2000). Consent is “informed” only when a physician pfoyides-;the
. woman with information about the nature of the abortion procedure, its risks and alternative treatments, the probaﬁle
gestational age of the fetus, and the medical risks of carrying the pregnancy to term. kl. § 3205. Additionally, these pro-
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visions mandate that physicians or counselars offer the pregnant woman materials that give detailed descriptions and pic-
tures of the fetus at two-week gestational increments from fertilization until full-term, as well as the names of agencies
offering alternatives to abortion; and inform the woman of the availability of medical assistance benefits for prenatal care
and childbirth and of the father's liability for child support if she carried the pregnancy to term, Id, §§ 3203, 3208.

[FN41). 1d, §3209. Section 3209 exempted those women who could provide an alternative signed statement certifying
that her husband is not the man who impregnated her; that her hushand could not be located; that the pregnancy is the
result of spousal sexual assault which she had reported to law enforcement; or that the woman believes that notifying her
husband will cause him or someons else to inflict bodily injury upen her. Id.

[EN42]. 1d. §§ 3205, 3206 {West 2000).

[FN437. 1d. §§3207(b), 3214(a) & (f) (West 2000). Section 3214(a}(12} required the reporting of a married woman's
“reason for failure to provide notice” to her husband. Id. § 3214(a)(12).

[FN44]. Id. § 3203 (West 2000) (narrowly defining medical emergency as a condition so dangerous “as to necessitate the
immediate abortion of [the] pregnancy to avert [the woman's] death or for which a delay will create serious risk of sub-
stantial and irreversible 1mpa11ment of major bodily function™).

[EN45]. Thornburgh v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S, 747 (1986) (striking dov'vn,.inter alia,

Pennsylvania's “informed consent” requirements and regulations mandating the filing of detailed reports that were made

available to the public); see also City of Akron v. Akron Ctr. for Reprod. Health (Akron 1), 462 U.S, 416 (1983) (striking
down, inter alia, Ohio's “informed consent” and mandatory 24-hour waiting period provisions), Following Akron 1, the
Commonwealth of Pennsylvania conceded the invalidity of certain provisions of the Act, including the 24-hour mandat-
ory delay and physician-only counseling provisions. Am. Coll. of Obstetricians & Gynecologists v. Thornburgh, 737
F.2d 283, 293 (3d Cir. 1984). Thus, the constitutionality of those provisions was not before the Supreme Court in Thorn-
burgh. For a thorough summary of the history of abortion regulation in Pennsylvania, see Planned Parenthoad of South-
eastern Pennsylvania v, Casey, 744 F. Supp. 1323, 1326-28 (E.D. Pa. 1990,

[FN46]. See, e.g., Stephen Freind, Pennsylvania's Response to Webster: A Strategy for Further Challenging Roe v,
Wade, in Abortion and the States: Eolitical Change and Future Regulation 309, 310-11 (Jane B. Wishner, ABA ed., ABA
1893) (“We... see these bills as opportunities to go to the U.S. Supreme Court and give the Court an opportunity to chal-
lenge Roe v. Wade and now Webster.... We interpreted the Court's ruling in Webster as saying that the states can have
additional regulation of abortion, and even in some cases outlaw abortions, if there is a rational basis for daing 50. We
looked at Webster as a window of opportunity, and we were determined to crawl through tHat window as qu1ckly a8 pos-
s1ble ”} {footnotes omltted) Memorandum ﬁom Stephen F, Preind to Members of Pennsylvania House of Representat-
ives (Sept.-27, 1989} (on file with the authors) (identifying one of the purposes of 1989 Abortion Control Act as being to
trigger judicial overruling of Roe v. Wade); see also Casey, 744 F. Supp at 1372-73 ("The hostility of Pennsylvania's le-
glslature to the protectlon of a woman's right of prlvacy to choose abomon is apparent from the history of the legislation
purpmtmg to regulate abortion in Pennsylvania..., This hostility is equally apparent in the 1988 and 1989 amendments...
Clearly, the Commonwealth of Pennsylvania seeks to challenge the very foundation of Thornburgh and those cases that
preceded it, including Roe v, Wade ”)

[FN471. Throughout this Article, the phrase “facial challenge” refers to legal challenges in which a court is asked to de-
clare an abortion law invalid on its face. In contrast, an “as-applied challenge” seeks to invalidate a statute as applied to a
particular set of circumstances. The legal challengé to the Perinsylvania restrictions was brought as a facial challenge pri-
or to their implementation. As Professor Michael Dorf has noted, the distinction between these kinds of -challenges {s sig-
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nificant: “If a court holds a statute unconstitutional on its face, the state may not enforce it under any circumstances, un-
less an appropriate court narrows its application; in contrast, when a court holds a statite unconstitutional as applied to
particular facts, the state may enforce the statute in different circumstances.” Michael C. Dorf, Facial Ch'ﬂlenges to State
and Federal Statutes, 46 Stan. L. Rev.235, 236 (1594), For a discussion of the controversy over the legal standard applic-
able i in facial challenges to abortion restrictions, see mfra Part IV, A 1.

[FN48]. See Brief for Respondents at 42-53, 105-17, Planned Parenthood of Se. Pa. v. Casey, 5035 U.5.'833 (1992) (Nes.
91-744 and 91-902), 1992 WL, 551421 at *42-53, *105-17; Defendants Casey, Rlchalds and Preate's Memorandum of
Law at 4-11, Planred Parenthood of Se. Pa. v. Casey, 744 F. Supp. 1323 (C.A. No. 88-3228); see also Casey, 744 F.
Supp. at 1373 (“Defendants seem to argue that the constitutional standard applicéble to judicial review of abortion regu-
lations has somehow been modified by recent Supreme Court decisions.™). The Commonwealth argued that in Webster,
492 U.S. 490 (1989), Hodgsoen v. Minnesota, 497 U.S. 417 {1990), and Ohic v. Akron Center for Reproductive Health
(Akron II), 497 U.S. 502 (1990), the Supreme Ceurt modified the strict scrutiny standard of Roe. See, e.g., Defendants
Casey, Richards and Preate's Memorandum of Law, supfa, at 4-6,

[FN491 Id (t‘€j€Ctlllg argumeuts that Webster, Hodgson and Akron It modlfled the strlct scrutmy staudard of Roe). Ap-
plying Belloiti v, Baird (Bellotd 10}, 443 U.S. 622, 640 (1979}, the district court assessed Pennsylvama s informed par- -
ental consent requirement to determine whether it unduly burdened minors' access to abortion, Casey, 744 F. Supp. at
1382; see infra notes.97-98 and. accompanying text. : '

[FN501. 492 U.S. 490; see supra hotbs 34-38 and accompanying text. -
[FNSI]. Planned Parenthood of Se. Pa. v, Casey, 947 F.2d 682, 694-97 (3d Cir. 1991).
[FN521, 430 U.S. 1887(1977).

[FN53], Casey, 947 F.2d ut 694-98.

[FN54]. 1d. at 698 (“[Njo undue burden is caused by abortion regulations that de not have a ‘severe,-’ or “drastic’ impact
upon time, cost, or the number of legal providers. of abortions.”); id. at 698 n.14 (“The definition of {the undue burden]
standard--‘zbsolute obstacle or severe limitation'--used by Justice O'Connor in those cases is binding....”").

[EN55]. Td. at 699-719,

[FN56] Id. at 720-25. In argumg that the husband notification reqmrement did not amount to “a severe limitation” or
“absolute obstacle,” then Tudge Alito focused pumarﬂy on the group of women who were not affected by the requ1re—
ment, because they would voluntmly tell their husbands. Id. at 722. With respect to victims of spousal abuse--the very
women who were likely to be affected by the reqmremcnt——then -Judge Alito discounted the record evidence of the seri-
ous dangers posed to them by the husband-notification requirement. See id. at 723 n.6. He also deferred to the leglsH
lature's Judgment that the statutory exceptions for these women were adequate 1gnor1ng the trial court's fmdmgq that
these exceptions were, in fact, woefully 1nadequate “Itis apparent that the Pennsylvama leglslatme consldewd this prob-
lem and attempted to prevent Section 3209 from causing adverse effects by adopting the four exceptmns noted above.
Whether the legislature's approach represents sound public policy is not a question for vs to decide.” Id. af 724. For a cri-
tique. of then-Judge Alito's dissenting opinion in Casey, see Laurence H. Tribe, Alito's World ... and His Miscalculations,
Boston, Globe Nov. 7, 2005 at Al3 (“I do wonder... aboui the wmdow through which Alite was gazing at the. social
world m which the controversy arose, Was he perhaps viewing. the burden on marned -women in this situation as 51mp1y
their due as somethmg that goes. “with the territory when 4 woman weds and thus almost by . defmltlon as no; ‘undue’
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burden?),

[EN5T7]. Casey; 947 F.2d at 723-27. Then-Judge Alito's opinion reflects a disturbing willingness to defer to legislative
judgments about the impact of abortion restrictions on women regardless of the record evidence of serious harms that
they pose. He reasoned, for example, that the court must defer to the legislature's judgments about the reasons for and the
effects of the hushand-notification requirement, emphasizing that legislation is not irrational “simply because it produces
some adverse effects.” Id. at 726, He'concluded that the Pennsylvania legislature “presumably decided that the law on
balance would be beneficial” and “[w]e have no authority to overrule that legislative judgment even if we deem it
‘unwise’ or worse.” Id. :

[EN: 38] The plaintiffs asked the Court to reaffnm Roe's strict scrutiny standard and to invalidate all of the Challenged
provisions under that standard, Brief for Petitioners and Cross- Respondents at 15-17, Casey, 505 U.S. 833 (Nos. 91- 744
and 91-902). The Commonwealth of Pennsylvania asked the Court to adopt Justice OConnors undue burden standard
and to uphold all of the challenged provisions under that standard or, alternatively, to explicitly overrule Roe v. Wade.
Brief for Respondents at 42-533; 105-17, Casey, 505 U.S. 833 (Nos 91-744 and 91- 90’?} The first Bush admmlstrauon,
supporting the Commonwealth of Pennsylvania, asked the Court to overru]e Roe by replacmg its strict serutiny standard
with one that asks whether an abortion restriction “is reasonably demgned to advance a legltlmate state interest.” Brief
for the United States as Amicus Curiae Suppo;tmg Respondents at 15, Casey, 505 U.S. 833 (Nas. 91-744 and 91-902).

[FN59]. Following the Webster decision, Justices William J. Brennan, Jr. and Thurgood Marshall, stro'ng supporters of
Roe v. Wade, resigned from the Court. President George H. W. Bush appointed David Souter to the Court in 1990 and
Clarence Thomas in 1991, Casey marked the first opportunity for these new Justices to consider the constitutionality of
restrictions on abortion, See Tribe, supra note 33, at 243.

[FN60]. See, e.g., Henry J. Reske, Is This the End of Roe?: The Court Revisits Abortion, A.B.A. J., May 1992, at 64
(“As the 1980s slipped into the 1990s, the once unthinkable has become the probable. The Supreme Court begins its re-
view of this year's abortion cases... with the realization by many that the days of the landmark Roe v, Wade ... are
numbered.”); see also Erwin Chemerinsky, Constitutional Law: Principles- and Policies 795-96- (2d-ed.2002) (noting that-

at the time of Casey, “[i]t was thought that either [Souter or Thomas], and particularly Justice Clarence Thomas, might
cast the fifth vote to overrule Roe v. Wade™); Linda Greenhouse, The Evolution of a T ustice, N.Y. Times Mag., Apr. 10,
2005, at 28 (“As the country waited for an answer from the court [in Casey] and with a pres1dent1&1 campaign well under
way, advocates on both sides gave Roe little prespect of surviving,”),

[FN61}. See supranote 3,

[FN62]. Casey, 505 U.S. at 846. As a result, the joint opinion confirmed that prior to viability “the State's interests are
not strong enough to support a prohibition of abortion or the imposition of a substantial obstac]e to the worman's effective
right to elect the procedure.” Id. :

{FNo63]. Id.
[ENo4d]. Id.
[FN65]. Id. at 860,

[FNéG]. Id. at 867; see also id. at 869 (A decision to overrule Roe's essential holding under the existing circumstances
would address error, if error there was, at the cost of both profound and unnecessary damage to the Court's legitimacy,
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and to the Nation's commitment to the rule of law.”).

[FN67). Id. at 856 (citation omitted); see also id. at 851-52 (“At the heart of liberty is the right to'define one's own
concept of existence, of meaning, of the universe, and of the mystery of human life.... Though abortion is cofiduct, it does
not follow that the State is entitled to proscribé it-in-all instances. That is because the liberty of the woman is at stake in a
sense unique to the human condition and so unique to the law.”); Tribe, supra note 33, at 255-56 (arguing that, through

. an “emphasis on equality; the [Casey] plurality sketched out & new jurisprudential foundation of the right tc choose that
is in many ways constitutionally firmer than the approach in Roe, which had somewhat paternalistically focused on the
role of the attending physician in the woman's decision.”). In his concurring and dissenting opinion, Justice Blackmun ar-
gued that “restrictions on a woman's right to terminate her pregnancy also implicate constitutional guarantees of gender
equality.” Casey, 505 U.S. at 928 (Blackmun, J., concurring in part and dissenting in part). See generally Sylvia A, Law,
Rethinking Sex and the Constitution, 132 1., Pa. L. Rev. 935, 1013-28 (1684) (arguing that women's equality requires
that they can control their 1epr0duct10n) Reva Siegel, Rensoning from the Body: A Historical Perspective on Abortion
Regulation and Questions of Equal Protection, 44 Stan. L. Rev, 261, 35 1-80 (1992) (arguing that abortion restrictions can
violate the antidiscrimination and antisubordination principles underlying the guarantee of equal p1otect10n} For sugges-
tions on alternatives to the legal analysis of the Court in Roe v. Wade, see What Roe v. Wade Should Have Said: The Na-
tion's Top Experts Rewrite America’s Most Controvessial Decision (I ack M, Balkin ed., 2005).

[FNGS}. Casey, 505 U.S. at 872-79; see supra note 36 and accompanying text.

[ENGS]. 1d. at 869; see also id. at 872 (“Even in the earliest stages of pregnancy, the State may enact rules and regula-
tions designed to encourage her to know that there are philesophic and social arguments of great weighi that can be
brought to bear in favor of continuing the pregnancy to full term and that there are procedures and institutions to allow
adoption of unwanted children as well as a ceriain degree of state assistance if the mother chooses to raise the child her-
self.™). Our analysis here of the Casey joint opinion was first presented in our Memorandum in Support of Plaintiffs’ Mo-
tion to Reopen Record or, Alternatively, to Stay Proceedings, Planned Parenthood of Southeastern Pennsyivania v. Ca-
sey, 822 F. Supp. 227 (E.D. Pa. 1993) (Civ. No. 88-3228). '

[FN70]. Roe v. Wade, 410 U.8. 113, 163 (1973).

[FN71]. Casey, 505 U.S. at 872. Nevertheless, the joint opinion declined to designate the state's interest in protecting po-
tential life as “compelling.” See infra note 123 and accompanying text. '

[FN72], Casey thus also increased the quantum of proof required to successfully challenge restrictions on abortion. Un-
der Roe, once plaintiffs proved that a statute created more than a de minimis impact upon a woman’s right to choose
abortion, the burden shifted to the state to demonstrate that the provisions were narrowly drawn to serve a compelling
purpose. See Roe, 410 U.S.at 155; Casey, 505 U.S. at 929 & n.5 (Blackmun, J., concurring in part znd dissenting in
part). In contrast, Casey requires challengers of abortion regulations to show in the first instance that the statute “unduly
burdens” the abortion right. See Casey, 505 U.S. at 877-79.

[EN73]. Id. at 876 (“The concept of undue burden has been utilized by the Court as well as individual Members of the
Court, including two of us, in ways that could be considered inconsistent.... Because we set forth a standard of general
application to which we intend to adhere, it is important to clarify what is meant by an undue burden.”) (citations omit-
ted); id. at 877 ﬁ“To the extent that the opinions of the Court or of individual Justices use the undue burden standard in a
manner that is inconsistent with this analysis, we set out what in our view should be the controlling standard.”).

[EN74]. 1d. at §72. While reaffirmig this objective, the joint opinion emphasized that it did not agree “that the trimester
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approach is necessary to accomplish [it].” Id.
[EN75]. Id. at 879.

[FNT6]. Ctty of Akron v. Akron Ctr. for Reprod. Health (Akron 1), 462 U.S. 416, 464 (1983) (O'Connor, J dissenting);
see supra note 30.

[EN7T]. Casey, 505 U.S. at 877 (emphasis added). The papers of Justice Harry A. Blackmun, now cohtained in the Lib-
rary of Congress, ' contain five drafts of the joint opinion. See Drafts of Joint Opinion (available in The Harry A. Black-
mun Papers, Library of Congress, Madison Building, Manuscript Division [hereinafter The Blackmun Papers]; on file
with the authors). An analysis of these drafts shows that the definition of the undue burden standard did evolve shghtly
The first two drafts of the joint opinion, for exarnple, defined undue burden as “a shorthand for the conclusion that a state
regulation has the purpose or effect of placing serious obstacles in the path of a woman séeking an abortion of a non-
viable fetus.” Ist draft of joint op. at 32-33 (June 3, 1993), in The Blackmun Papers, supra; 2d draft of joint op. at 34
(June 22, 1992), in The Blackmun Papers, supra. In the third draft, the word “serious” was changed to “substantial,” 3d
draft of joint op. at 35-37 (June 25, 1992), in The Blackmun Papers, supra, References to improper legislative purpose
appeared in the first draft, although subsequent drafts added the word “purpose” to individual sentences where it had pre-
sumably madvertently been omitted. Compare 1st draft of joint op. at 34-35 (June 3, 1993), in The Blackmun Papers,
supra (“Unnecessary health regulatmns that have the effect of preqentmg a serious obstacle to a woman seeking an abor-
tion may amount to an undue burden on the right.”), with 3d draft of joint op, at 37 (June 25, 1992), in The Blackmun Pa-
pers supra (“Unnecessary health regulations that have the purpose or effect of presenting a substantial obstacle to a wo-
man seeking an abortion impose an undue burc_len on the right.””) {emphasis added).

[ENT8]. Akron I, 462 U.S. at 464 (O'Connor, J.] dissenting).

{FN79]. Casey, 505 U.S. at 877 (emphasis added). The joint opinion also makes clear that regulations “designed to per-
suade [women] to choose childbirth over abortio_n”' must be “reasonably r_elated‘to that goal.” Id. at 878.

[FN80]. Id. at 877 (“Understood another way, we answer the question, left open in previous opinions discussing the un-
due burden formulation, whether a law designed to further the State's interest in fetal life which imposes an undue burden
on the woman's decision before feta] viability could be constitutional.... The answer is no.”) (citation omitted); see infra
note 106 and accompanying text. The mere fact, for example, that a legislature concluded that the burdens posed by the
spousal-notification provisions were justified, as then- Judge Alito argued in voting t¢ uphold the Pennsylvania spousal-.
notification provisicn; see supra note 56, is not determinative.

(FN81]. Akron I, 462 1.S. at 463 (O'Connor, J., dissenting) (“The ‘undue burden’ required in the abortion cases repres-
ents the threshold inquiry that must be conducted before this Court can require 2 State to justify its legislative actions un-
der the exacting ‘compelling state interest’ standard,”). ‘

[FN82]. Planmed Parenthood of Se. Pa, v, Casey, 505 U.S, at 877,
(FN83]. 1d. at 894 |

(FN84]. Id.

[FNS85]. 1d. at 895,

[FN86]. Indeed, the Commonwealth alleged that the effects of the spousal-notification requirement would be “felt by
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only one percent of the women who obtain abortiens.... [Moreover] some of these women will be able to notify their hus-
bands without adverse consequences or will qualify for one of the exceptions.” Id. at §94. ‘

[FN873. 481 U.8. 739, 745 (1987). In holding that the Bail Reform Act of 1984 was not facially invalid, the Court stated
in Salerno that “[a] facial challenge to a legislative Act is, of course, the most difficult challenge to mount successfully,
since the challenger must establish that no set of circumstances exists under which the Act would be valid.” Id. o
Casey was not the first occasion on which the Supreme Court decided facial challenges to abortion restrictions
without applying the “no set of circumstances” standard. See, . g., Hodgson v. Miznesota, 497 1.5. 417, 450-51 (1990)
(mvahdatmg on its face two- parent notification statute, in part, because in “dysfunct10na1 families” the statute proved
“positively 11armfu] to the minor and her family?); City of Akror v. Akron Ctr. for Repmd Health (Akron I}, 462 1).8.
416, 434-39 (1983) (mvahdatmg a law ‘requiring that all second-trimester abortions be performed in a hospital even
though the requirement might be valid as applied to abortlons later in the pregnancy). See generally Dorf, supra note 47,
at 272 (noting that the Supreme Court has often decided facial chal]engas in the abortion context without '1pp1y1ng the
Salerno standard). ' ' ' '

[FNSS{ Salerno 481 U.S. at 743, see Brlef for the United States as Amicus Curiae Sw.lppor‘cmCY Respondents at 10, Casey,
505 U.S. 833 (Nos. 91- 744 and 91-902), 1992 WL 12{)06491 The Casey joint’ opinion did not explicitly address Salerno
and did not elaborate on the reasons for its inapplicability in the abortion context. However, in declaring the husband-no-
tice p:owswn facially invalid, the joint opmmn emphasized that “the significant number of women who fear for their
safety... are likely to be detemed from procuring an abortion as surely as if the Commonwea]th had outlawed abortion in
all cases,” Casey, 505 U.S. at 894. Pre-enforcement fac;al mvahdatmn thus, was essential becatse Pennsylvamas man-
datory spousal-notificaticn effectively forced these women to choose between putfing their lives in jeopardy and forego-
ing their constitutional right to abortion entirely. See infra notes 214-217 and accompanying text.

[FN89]. Casey, 505 U.S. at 895 (emmphasis added).'

[FN90]. In addition to crediting eighteen fact findings by the trial court, the joint opinion tock judicial notice of studies

by-the—American-Medical-AssoctationtheFederal-Burean-of-Investigatiom,and-many-individual-soctal-scientists—d—at
§91-92.

[FN91]. Id. at 897 (“The women most affected by this law--those who most reasonably fear the conscquences of notify-
ing their husbands that they are pregnant--are in the gravest danger,”).

[FN921. Dellinger & Sperling, supra note 35, at 163.
[FN93], Casey, 505 U.S. at 898,

. [FN94]. See, e.g., Metzger, supra note 29, at 2036-38; Martha A, Field; Abortion Law Today, 14 J. Legal Med. 3, 13-16
{1993); [Supreme Court] Note, Leading Cases, 106 Harv. L. Rev. 162, 206 (1993). '

[FN95]. Casey, 505 1.5, at 885-86 (citations omitted) (emphasis added).
[FN96]. Td.

[FN97]. 1d. at 886-87 (emphasis added). The plurality invoked its expansive reading of the Act's medical emergency
definition, see infra notes 103-104 and accompanying text, in refusing to conclude that “the waiting peried imposes a réal
healthrisk.” Id. at 880.
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[FN98]. Tribe, supra note 33, at 249; see also Field, supra note 94, at 16 (noting that the district court “had not found a
‘substantial burden’ largely because that was not yet required and therefore the court was not looking for one™).

[FN99]. Casey, 505 U.S. at 883.

{FNT0C]. Id. at 918 (Stevens, J., concurring in part and dissenting in part); see David H. Gans, Stereotyping and Differ-
ence: Planned Parenthood v. Casey and the Future of Sex Discrimination Law, 104 Yale L.I. 1875, 1895 (1993)
{criticizing the joint opinion for failing to “perceive the interest in discouraging abortion as an interest in forcing women
to bear children” and not “recognizfing] in such regulations stereotypical assumptions about women's obligations as
mothers’). :

[FN101]. Casey, 505 U.S. at 899-90 (oint opinion). The joint opinion ignored the district court's ample findings that the
Penmsylvania provision created obstacles far harsher than any prior parental consent statute because it forced both the
parent and the young woman to come to the abortion provider for mandatory counseling. See Planned Parenthood of Se.
Pa. v, Casey, 744 F. Supp. 1323, 1382-84 (E.D, Pa, 1990), For an in-depth éritique of the Casey joint opinion's analysm
of the informed parent consent reqmrememt see [Supreme Court] Note, supra note 94, at 206-10.

[FN102]. Casey, 505 U.S. at §99-90.

[FNL103]. Id. at 879-80 (agreeing with the court of appeals that the statutory definition of medical emergency includes
pre-eclampsia, inevitable abortion, and prematurely ruptured membranes),

[FN1041: Id. at 880.
[F—NlDS]. 1d. at 900 (quoting Planned Parenthood of Cent. Miss. v. Danforth, 428 U'.S..SQ, 80 (1976)).

{EN106]. See id. at 900-01; id. at 878 (“Unnecessary health regulations that have the purpose or effect of presentmg a
substantial obstacle to a woman seeking an abortion impose an undue burden on the right.”).

[FN107]. Id. at 901. The district-court found that the mandatory disclosure of certain information would negatively affect
the providers because “referring physicians and, to a lesser extent, performing physicians will terminate their relationship
with the clinics.” Planved Parenthood of Se. Pa. v. Casey, 744 F. Supp. 1323, 1371 (E.D. Pa. 1990). The district court re-
jected the argument that the reporting requirements posed a significant fmanmal burden on the clinics kased on the evid-
entiary record before it:

The evidence of record suggests that plamtlff-chmcs have, in fact, incurred addmonai admmmtratwe costs as a
result of the reporting requiremerits. However, there was no testimony which suggests that any of the plaintiff-clinics
have raised the fees for an abortion because of these added expeﬁses. Further, I fine that the additional cost to plaintiff-
clinics is not so great that, in and of itself, it imposes a legally significant burden on the right to obtain an abortion.

Id. at 1391, :

[FNi08]. Estrich & Sullivan, supra note 30, at 138-39,

[EN109]. Td. at 140; see, ¢.g., City of Akron v, Akron Cent. for Re’piod Health {Akron I}, 462 U.S. 416, 467 (1983)
(O'Connor, 7., chssentmg) (“A health regulatlon simply does not rise to the level of “official interference’ with the abor-

- tion decision.™); Planned Parenthood Ass of Kan, City v. Asheroft, 462 U.S. 476, 504 (1982) (O Connor, I., concurring

in part and dissenting in part) {stating that medical regulation that poses an undue burden can be upheld if it “‘reasonably
relate[s] to the preservation and protection of maternal health™) (quotmg Roe v, Wade,’ d§L10 U.8. 113, 163 (1973,
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[FN110]. Casey, 505 US at §87.

[FN111]. 1d. at 884,

[FN112]. Id. at 901.

[FN113]. See infra notes 124, 129 arrd accompanying text.

[FN1_14]. Plamed Parenthood of Se. Pa, v. Crtsey, 822 F. Supp. 227, 235-36 (E.D. Pa. 1993), The district court found:
Consideration of fairness and the possibility of undue prejudice compels 2 decision to reopen the record in this
case. Plaintiffs litigated this case in accordance with the law of the land at the time of the trial, which was the strict scru-
tiny framework of Roe v, Wade. ... [T]he Supreme Court carefully limited its conclusions to the record before it, acknow-
ledging that or: a different record different conclusions could be reached. Plaintiffs claim that they will present evidence
that shows that the amended Act has the purpose and effect of putting a substantial obstacle in the path of a woman seek-
ing an abortion of a nonviable fetus, proof that was not necessary under prior law. To deny them this gpportunity would
be fundamentally unfair, as plaintiffs have essentially had the rules of the game changed while in the midst of play.
Id. at 235-36 (citations omitted).

[EN115]. Casey v. Planned Parenthood of Se. Pa., 1.4 F.3d 848, 861 (3d Cir. 1994),

[FIN116]. 1d. at 861-62. The court of appeals conceded that “[t]he fact-bound nature of the new standard,.. suggests that a
challenge after enforcement of the Pennsylvania Act might yield a different result on its constitutionality.” Id. at 863.
The court of appeals also agreed that the Supreme Court rejected the facial challenge standard of United States v,
Salerno. Id. at 863 n.21, see supra notes 87-88 and accompanying text. { 4

[FN117]. Planned Parenthcod of Se. Pa. v, Casey, 510__U,S. 1309, 1313 (1994) (citing Fargo Women's Health Org. {).,
Schafer, 507 U.8. 1013 (1993) (U'Connor, I.,.corcurring in denial of stay)). Justice Souter noted, however, that “there is
no occasion to consider here the Court of Appeals' broader assertion that, even in cases where a statute's facial validity

depends on an empirical record... a decision rejecting one such challenge must de dispositive as against all other possible
litigants.” Id. at 1311 n.3. '

[FN118]. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 944 (1992) (Rehnquist, C.J., concurring in part and dis-
senting in part) (“We believe that Roe was wrongly decided, and that it can and should be averruled consistently with our
traditional approach to stare decisis in constitutional cases.”); id. at 980 (Scalia, J., concurring in part and dissenting in
part} (“The issue is whether [the right to choose abortion] is a liberty protected by the Constitution of the United States. T
am sure it is not.”),

[FN119]. Significantly, the papers of Justice Blackmun reveal that Chief Justice Rehnguist and Justices White, Scalia,
and Thomas, along with Justice Kennedy, voted in conference to uphold all of the challenged provisions of the
Pennsylvania law. The Blackmun papers contain a first draft of this five-member majority opinion, dated May 27, 1992,
authored by Chief Justice Rehnquist. The draft opinion concludes that “the Court was mistaken in Roe when it ¢lassified
& woman's decision 1o terminate her pregnancy as a ‘fundamental right that could be abridged only in a manner which
withstood ‘strict scrutiny.”” First Draft of Chief Justice Rehnquist at 11 (May 27, 1992) (availabie in The Blackmun Pa-
pers, supra nate 77, on file with the authors) Effectrve]y ovcrrulmg Roe v, Wade, the opinion would have substituted a
minimym rauonahty stanclard for the Roe strict acrutlny standard “[a] woman's interest in havmg an abortion is a form
of hberty protected by the Due Plocess Clause “but States may regulate abortion procedures in ways rat10na11y related to
a Iegltlmate state interest.” Id, at 12. At oral argument before the Supreme Court, Solicitor General Kenneth Starr, ar-
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guing on behalf of the United Stateé would only acknowledge one specific instance in which an abortion ban could not
survive such rational basis review: “a complete prohibition that had no exception for the life of [the] mother.” Transcript
of Oral Argument at 48, Casey, 505 U.S. 833 (Nos. 91-744, 01-902).

[FN1201. Casey, 505 U.S. at 988 (Scalia, I., concurring in part and dissentiﬁg in part).

[FN121]. Id. at 992 ("Lrgumg that the “standardless nature” of the undue burden standard “invites the district judge to give
effect to his personal preferences about abortion”).

[EN1232]. Id. at 988-89. But see id. at 944 (Rehnquist, C.I, concurring in part and dissenting in part) (*“The joint opinion,
following its newly minted variation on stare decisis, retains the outer shell of Roe v. Wade... but beats ‘a wholesale re-
treat from the substance of that case.”) (citation omitted); id. at 954 (“Roe continues to exist, but only in the way a store-
front on a western movie exists: a mere fagade to give the illusion of reality.”).

[FN123]. Id. at 505 (Scalia, J., concurring in part and dissenting in part), Justice Scalia sarcastically noted that “[t]hat
had to be done, of course, since designating the interest as ‘compelling’ throughout pregnancy would have been, shall we
say, a ‘substantial obstacle’ to the joint opinion's determined effort to-reaffirm what it views as the ‘central holding’ of
Roe.” Id.

{FN124]. Id. at 592-93,

.[FNI?,S]. Id. at 914-20 (Stevens, J., concurring in part and dissenting in part); id. at 926-40 {Blackmun, J., concurring in

part and dissenting in part).
[FN126]. Id. at 920 n.6 (Stevens, J., concurring in part and dissenting in part).
[FIN127]). Id. at 922-23 (Blackmum, |, concurring in part and dissenting in part),

[FN1287. Id. at 924-25.

T

C [FN129). Id. at 926.

{FN130]. On May 29, 1992, Justice Kennedy, who had initially voted to uphoid the Pennsylvania law under rational basis
review, see supra note 119, sent Justice Blackmun a handwritten note in which he asked to see Blackmun: “T want to tell
you about some developments in Planned Parenthood v, Casey, and at least part of what I say should come as welcome
news.” Note from Justice Anthony M. Kennedy to Justice Harry A, Blackmun (May 29, 1992) (available in The Black-
mun Papers, supra note 77; on file with the authors). The next day when the two met, Kennedy revealed that he was join-
ing forces with Justices O'Connor and Souter to reaffirm the central holding of Roe v. Wade. See Linda Greenhotise, Be-
coming Justice Blackmun 203-04 (2005).

~ [FN131]. Handwritten notes by Justice Harry A. Blackmun (undated) (available in The Blackmun Papers, supra note 77;

on file with the authors),
[FN132]. Greenhouse, supra note 130, at 204,

[FN133]. The Harry A. Blackmun Oral History Project, Interview by Harold Hongju Koh, Professor, Yale Law School,
with Justice Harry Blackmun in New Haven, Conn,, at 504 (June 20, 1995) (available in The Blackmun Papers, supra
note 77; on file with the authors). Indeed, Tustice Blackmun held out hope that the Court would ultimately readopt the
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strict scrutiny standard. Id.

[FN134]. Although the Court has only applied the undue burden standard on three occasions, Casey's precedent has so-
lidified 2nd expanded constitutional protection for personal autonomy in other contexts. See, e.g., Lawrence v. Texas,
539 U.8. 558 (2003). In overruling Bowers v, Hardwick, 478 U.5. 186 (1986), and striking down Texas's criminal sod-
omy statute, Justice Kennedy relied heavily upon Casey's concepts of liberty, dignity, and autonomy. As one commentat-
or has noted: “By reaffirming and validating this expansive notion of personal autonomy, Lawrence helps to rehabilitate
its long-criticized lineage of reproductive rights cases, placing them on firmer legal footing than ever before.” Cynthia
Dajlard, What Lawrence v. Texas Says About the History and Puture of Reproductive Rights, in 6 Guitmacher Rep. on
Pub. Pol'y 4, 6 (Oct. 2003); see also Katheryn D. Katz, Lawrence v, Texas: A Case for Cauiious Optimism Regarding
Procreative Liberty, 25 Women's Rts. L. Rep. 249 (2004) (arguing that Lawrence revitalized substantive due process in
g‘aining majority support on the Court for an expansive notion of individual liberty); Jane S. Schachter, Lawrence v.
Texas and the Fourteenth Amendment's Democratic Aspirations, 13 Temp. Pol. & Civ. Ris. L. Rev, 733 {2004)
(contending that Lawrence “delivered & doctrinal punch by virtue of its surprisingly expansive language about liberty-
based rights” (emphasis removed)); Francisco Valdes, Anomalies, Warts and All: Four Score of Liberty, Privacy and
Equality, 65 Ohio St. L..J. 1341 (2004) (identifying the right recognized in Lawrence as an individual right to sexual self-
determination). But see Katherine M. Franke, The Demesticated Liberty of Lawrence v, Texas, 104 Colum. L. Rev. 1399
(2004) (arguing that Lawrence recognizes & narrower view of liberty than the reproductive rights cases preceding it).

[FN135]. 520 U.8. 968 (1997).
[FN136}. 530 U.S. 914 (2000).
[FN137]. 126 S, Ct. 961 (2000).
[FN138]. See discussion infra Part TV,

[FN139]. While the Court also addressed an abortion restriction in Lambert v. Wickiund, 520 U.S, 292, 297 (1897), this

decision was a narrow one, in which the Court upheld a Montana parental notification law on the ground that the statute
was “indistinguishable” from the one upheid in Ohio v. Akron Center for Reproductive Health {Akron-II), 497 U.S. 502
{1990).

[FN140}. Mazurek, 520 U.S. 968,

[FN141]. 1d. at 970 (citing Armstrong v. Mazurek, 54 F.3d 566, 567-63 (1996)). Plaintiffs had presented evidence that
the proponents of the physician-only restriction had engaged in a concerted campaign to drive Cahill out of practice in
order to restrict the availability of abortion care, and had enacted the physician-only law as a part of that campaign. See
id. at 979-80 (Stevens, I., dissenting).

[FN142}. Armstrong v. Mazurek, 906 F. Supp. 561, 567 (D. Mont. 1995},

[FN143]. Armstrong, 94 F.3d 566, 567 (1996) (quoting Planned Parenthood of Se. Pa. v. Caséy, 505 U.S. 833, 901
(1592)). '

[FN1447. Td. at 567,

[EN145], 515 U.S. 900 (1995).
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[FN146], 517 U.S. 899 (1996).

[FN147]. Armstrong, 94 F.3d at 567 (citing Miller, 515 U.S. at 916); see also Miller, 515 U.S, at 920 (holding that Geor-
gia's redistricting Iegislation violated the Equal Protection Clause after determining that race was the “predominant, over-
riding factor” motivating the legislature).

[FN148]. Armstrong, 94 F.3d at 567 (citing Shaw, 517 U.S. at 899-906); see also Shaw, 517 U.S. at 905 (permitting
plaintiffs to prove impermissible motive through circumstantial evidence of the district's shape or demographics, or
through direct evidence of legisiative purpose).

(FN149]. Armstrong, 94 F.3d at 567-68 (citing Stanfey v. Univ. of S. Cal., 13 F.3d 1313, 1319 (9th Cir. 1994)).

[FN150]. Mazurek v. Armstrong, 520 U.S: 968, 972 (1997).

- [FN151}. Caitlin Borgmann, for example, notes that “Mazurek calls into question whether an improper purpose zlone

could ever suffice to invalidate an abortion restriction.” Caitlin E. Borgmann, Winter Count; Taking Stock of Abortion
Rights After Casey and Carhart, 31 Fordham Urh, L., 675, 691 0.10 (2004). :

[FNI52]. Mazurek, 520 U.S. at 974 n.2. The Court reasoned that it was unnecessary to address the court of appeals’ read-
ing of Miller and Shaw because the record did not support a determination that the legislature's predominant motive was
to create a substantial obstacle to abortion. Id,

[FN153]. See id. at 974,

[FN154]. The Court reasoned that the fact that the purported health justification for the Montana law was contradicted by
available studies did not support a finding of improper purpose because “states have broad latitude to decide that particu-
lar functions may be performed only by licensed physicians, even if an objective assessment might suggest that those
same tasks could be performed by others,” Id. at 973 (citing Planned Parenthood of Se. Pa. v. Casey, 505 1.8, 833, 885

-992))yThe-Cowrt-alsosummarily rejected-evidence thatan-anti=abortion group had-drafted the Montana law because it
“[said] nothing significant about the iegislature's purpose in passing it.” Id. The Court also found that the fact that the
law affected only a single practitioner contradicted a finding of improper legislative motive, especially since “no woman
seeking an abortion would be required by the new law to travel to a different facility than was previously available.” Id.
at 974,

fFN155]. 1d, at 980 (internal citation emitted). Justice Stevens further complained that the case did not have “sufficient
importance to justify review of the merits at this preliminary stage of the proceeding,” id. at 977, but that, since review
had been granted, the Court “should provide some enlightenment as to whether the Court of Appeals misread this Court's
opinions in Miller and Shaw v. Hunt,” id. at 981.

[FN156]). League of United Latin American Citizens v. Perry, 126 5.Ct. 2504, 2632 (2006} .(Stevens, I., concurring in
part and dissenting in part) (citing Gomillion v. Lightfoot, 364 U.S. 339, 341 {1960) and Personnel Administrator of
Mass. v. Feeney, 442 1.8, 256, 276-80 (1979)).

[FN157]. See, e.g., Edwards v. Aguillard, 482 U.S. 578 (1987) (finding an impermissible legislative purpose underlying
Louisiana Creationism Act in violation of the Establishment Clause); Stone v. Graham, 449 U.S. 39 {1980) (holding a
Kentucky statute requiring the posting of Ten Commandments in classrooms uncenstitutional because of the statute's re-
ligious purpose}. o
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[FN158]. Indeed, Justice Thomas warned that, after Mazurek, the Court would require “persuasive proof” that a legis-
lature had acted with an uncenstitutional intent See Stenberg v, Carhart, 530 U.S. 914, 1008 n.1% (2000) {Thomas, I,
dissenting). However, not all of the Justices appear to read Mazurek so broadly. See id. at 951- 52 (Ginsburg, I., concur-
ring) (quoting with approval Judge Posner's dlSSGﬂtan opinion in HOpe Clinic v. Ryan, 195 F. %d 857, 881 (7ih Cir. 1999)
(Posner, J., dissenting), in which he concludes that the only possible legislative purpose of state abortion procedure ban
was to express hostility to abortion rights and therein finds an undue burden). .

[FN159]. Stenberg v. Carhart, 530 U.S. 914. The majority opinion, authored by J ustice Breyer, was joined by Justices
Stevens, O'Connor, Souter, and Ginsburg. Justices Stevens and Ginsburg each filed a concurring opinion in which the
other joined. Justice O'Connor filed a separate concurrence, Chief Justice Rehnquist and Justice Scalia each filed his own
dissenting opinion, Justice Kennedy filed a dissenting opinion in which Chief Justice Rehnquist joined. Justice Thomas
filed a dissenting opinion in which Chief Justice Rehnquist and Justice Scalia joined.

[FN160]. Neb. Rev.. Stat. Ann. § 28-328 (Supp. 1999). This ban applied to both pre-and post-viability abortions “‘in
which the person performing the abortion partially delivers vaginally a living unborn child before killing the unborn
child and completing the delivery.”’ Stenberg, 530 U.S. at 922 (quoting Neb. Rev. Stat. Ann. § 28-326(9) (Supp. 1999)).

[FN161]. Id. at 921.
[FN1621. Id. at 930.

IFN163]. Id. at 931 (citing Thornburgh v. Am. Coll, of Obstetricians & Gynecologists, 476 U.S. 747, 768-69 (1986},
Colautsi v. Franklin, 439 U.S. 379, 400 (1979); Planned Parenthood of Cent. Miss. v. Danforth, 428 U.8. 52, 76-79
(1976); and Doe v. Bolton, 410 U.S. 179, 197 (1973), and noting that “[o]ur holding does not go beyond those cases, as
ratified in Casey”)} (internal quotation marks and citation te Casey omitted).

[FN164]. See, e.g., Stenberg, 530 U.S. at 1010 (Thomas, J., d_i'_ssenting) (arguing that, under Casey, states must make ex-
ceptions only for cases in which the lifc or health of the woman is threatened by continuing the pregnancy).

[FN165]. See id. at 964-65, 972 (Kennedy, 3., dissenting); id. at 1012-13 (Thomas I., dissenting); id. at 953 (Scaha I,
dissenting).

[FN166]. Id. at 954 {Scalia, J., dissenting); id. at 964-65 (Kennedy, J., dissenting).

[FN167]. Id. at 965-66 (Kennedy, J., dissenting) (crediting Nebraska's contention that there is never 4 circumstance in
which the banned procedure is the only procedure able to save a woman's life or health).

[FN168]. Td. at 1009-10 (Thomas, T., dissenting).

[FN169]. “D & E” or “dilation and evacuation™ “‘refers generically to transcervical procedures performed at 13 weeks
gestation or later.”” Id. at 924 (quoting Am. Med. Ass'n, Report of Board of Trustees on Late-Term Abortion app. 490
{1997)). The breech extraction version of an intact dilation and evacuation or “intact D & E” procediire is known as a “D
& X or dilation and extraction plocedure 1d. at 927, Intact D & E abortions are variants of dilation and evacuation abor—
tions. Id. '

[FN17(}] Piannfzd Pmenthood of Cent Miss. ¥, Daﬂfmth 428 U S. 52 (1976) (stnkmg down a criminal ban on salme in-
duction abomous) L
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[FN171]. Id. at 938 (quoting Casey, 505 U.S. 833, 877 (1992)); see also id. at 945-46 (“In sum, using this law some
present prosecutors and future Attorneys General may choose to pursue physicians who use D &E procedures, the most
commonly used method for performing previability second trimester abortions. All those who perform abortion proced-
ures using that method must fear prosecution, conviction, and imprisonment. The result is an undue burden upon a wo-
man's right to make an aborticn decision. We must consequently find the statute unconstitutional,™ '

[FN172]. Tustice Kennedy's dissent focused in large part on what he regarded as the majority's failure to give effect to
Casey's promise of increased deference to state legislative regul&tioq of abortion. See id. at 956-57 (Kennedy, I., dissent-
ing) (“[A] central premise [of Casey] was that the States retain & critical and legitimate role in legislating on the subject
of abortion....”). The deference Justice Kennedy believes is warranted is deference to “critical state interests” in regulat-
ing abortion procedures, id. at 957, pafticularly abortion procedures performed late in pregnancy-- not blind deference to
legislators' judgments about what may constitute an undue burden as a matter of law. Nowhere does Justice Kennedy in-
dicate that those judgments are not the proper pr_ovin'c\;e of the judiciary, nor does he suggest that the courts should aban-
don their role in closely scrutinizing the purpose and effect of abortion restrictions, '

[EN1751. See supra notes 87-88 and accompanying text.
[FN174]. Id. at 950 (O'Connor, I, concurring?.
[EN175]. See infra notes 339-344 and accompanying tex: for discussion of state abortion procedure bans post-Stenberg.

[FN176]. See Carhart v. Ashcroft, 331 F. Supp. 2d 805 (D. Neb, 2004}, aff'd sub nom. Gonzales v. Carhart, 413 F.3d 791
(8th Cir. 2005), cert. granted, 126 8. Ct. 1314 (2006) (No. 05-380); Nat'l Abortion Fed'n v. Ashcroft, 330 F. Su])p.' 2d
436 (S.D.N.Y. 2004), aff'd in part sub nom. Nat'l Abortion Fed'n v. Gonzales, 437 F,3d 278 {2d Cir. 2006); Planned Par-
enthood Fed'n of Am. v. Ashcroft, 320 F. Supp. 2d 957 (N.D. Cal. 2004), aff'd sub nom. Planned Parenthood Fed'n of
Am. v. Gonzales, 435 F.3¢ 1163 (Oth Cir.), cert. granted, 126 S. Ct, 2901 (2006) (No. 05-1382); see infra Part IV.A 4
(discussing lower courts' application of Stenberg).

[EN177]. 126 8. Ct. 961 (2006).

[FN178]. Parental Notificaticn Prior to Abortion Act, N.H. Rev. Stat, Ann. §§ 132.24-28 (2006).

-

[FN179). Planned Parenthood of N, New England V.. Heed, 390 F.3d 53, 58 (1st Cir. 2004); see supra Part ILB.

[EN180]. As an additional basis for its holding of unconstitutionality, the appeals court found that the statute's exception
for an abortion needed to save a pregnant woman's life was so vague that it would have forced doctors to “gamble with
their patients’ lives” by prohibiting a life-saving abortion until death was sufficiently certain or imminent. Heed, 390 F.3d
at 63, -

[EN181]. Ayotte, 126 S. Ct, at 964,

{FNI182]. The Ayotte Court did not reach New Hampshire's defense that the judicial bypass alternative créated by the
statute would suffice to pratect the patient. Nor did it reach the lower court's alternative holding that the statute's life ex-
ception was too narrow, '

{FN1831. See supra Part 1HILB.

iFN1847. See supra notes 87-88 and accompanying text.

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.

5%



18 YILF 317 -
18 Yale I.L. & Peminism 317

[EN185]). Compare this acceptance of the Casey standard to Justice Thomas's vitriolic dissent in Stenbérg v. Carhart, 530
U.5. 014, 982 (2000) (Thomas, J., dissenting), where he rejected the undue burden standard as “illegitimate,” “without
historical or doctrinal pedigree,” and not merifing adheren;e. See also id. at 956 (Scalia, J., dissenting) (“Casey must be
overruled.™). ' ' : : :

[FN186]. Avyotte, 126 S. Ct, at 964,

[EN187]. Stenberg, 530 U.S. at 978 (Kennedy, J., chssentmg) (“The majority and even more so, the concurring opinion
by Justice O'Connor, ignore the settled rule against deciding unnecessary constitutional questions.”).

[FN188]. Ayotte, 126 S. Ct. at 967-69 (citations omitted).

[FN1 89] Id. at 968&. Of course, if the lower federal courts were to misread Ayotle as a blanket authorization for the judi-
cial rewriting of unconstitutional abortion statutes, then the result would be a federal judiciary that is highly disrespectful
of the legislative sphere--quite the contrary to the deference that Justice Eennedy had been seeking in Stenberg,

[FN190]. Id.

[FIN191]. See supra notes 87-88 and accompanying text,

[FN192}, 507 11.8, 1013 (1993) (mem.) (O’Cohuor, I, éoncurring).
[EN193]. ld at 1014,

[FN194]. See also Planned Parenthood of Se. Pa. v. Casey, 505 U.8. 833, 894 (1992) (“The proper focus of constitutional
inquiry is the group. for whom the law is a restriction, not the group for whom it is irrelevant.”).

[FN194]. Schafer, 507 1.5, at 1013 (quoting Casey, 505 U.S. at §95).

[FN196]. Id. at 1014,

[FN197]. 506 U.S. 1011 (1992) (1nern.) (Scalia, 1., dissenting).
[FN198]. Id. at 1011.

[FN199]. 517 U.S. 1174 (1996} (mem.),

[FN2001. Id. at 1177-79 (Scalia, J., dissenting).

[FN201]1. Id. at 1175 (Stevens, J., concurring).

[FN202]. See, e.g., Sojowrner T. v. Bdwards, 974 F.2d 27 (5th Cir, 1992}, cert. denied, 507 U.S. 972 (1993) (holding
Louisiana's criminal abortion ban unconstitutional): Jane 1. v. Bangerter, 809 F. Supp. 865 (D. Utah 1992), aff'd, 102
F.3d 1112 {10th Cir. 1996), cert, denied, Leavigt v, Jane L., 520 1.8, 1274 (19_97) (holding Utah's. felony criminal abor-
tion ban unconstitutional); Guam Soc'y of Obstetricians & Gynecologists v. Ada, 776 F. Supp. 1422 (D.-Guam App.-Div.
1990), aff'd, 962 F.2d 1366 (9th Cir. 1992) {holding Guam's criminal abortion ban unconstitutional}; see also supra note
39 (discussing post-Webster reenactinent of pre-Roe criminal abortion bans). In 2006, both Léuisiana and South Dakota
reenacted criminal bans on abottion. See supra note 17,
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[EN203]. See, e.g., Coe v. County of Cook, No. 96 C 2636, 1997 WL 797662 (N.D. IlI. Dec. 24, 1997), aff'd, 162 F.3¢
491 (7th Cir. 1998) (dismissing a claim against a county hospital that performed an abortion on the plaintiff's girlfriend
without notifying him); Jane L., 809 E. Supp. 865 (holding Utah's husband-notification requirement unconstitutional);
see also Stachokus v, Meyers, No. 67E-2002 (Pa, Ct. Com. P1., Aug. 5, 2002) (citing Casey as authority for vacating an
injunction obtained by a man’ preventing his girlfriend from obtaining abortion care and prohibiting providers from
serving her} {(unreported decision on file with the authors}. Prior to the Casey decision, there were more reposted de-
cisions of legal challenges by boyfriends, but none proved successful, See, e.g., Doe v. Smith, 486 U.S. 1308 (1988)
(Stevens, Circuit Justice); Jones v. Smith, 278 So. 2d 339 (Fla. App. 1973), cert, denied, 415 U.S. 958 (1974); Doz v.
Smith, 527 N.E.2d 177 (Ind. 1988); Does v. Doe, 314 N.E.2d 128 (Mass, [974); Rothenberger v. Doe, 374 A.2d 57 (N.J.
Super. Ct. Ch. Div, 1877}, Steinhoff v. Steiphoff, 531 N.Y.5.2d 78 (Sup. Ct. 1988); Larrimore v. Doe, 4 Pa. D. & C.4th
186 (Pa. Ct. Com. Pi. 1989).

[FN204]. For a thorough analysis of post-Casey lower court rulings on parental involvement laws, see Amanda M. Lan-
ham, Parental Notiﬁcation Under the Undue Burden Standard: Ts a Bypass Mechanism Required?, 37 Rutgess L.J. 551
(2006); see also Jennifer Blasdell, Symposium, Mother, May I?_:.Ramificatiéns for Parental Involvement Laws for
Minors Seéking Abortion Services, 10 Am. U. I. Gender Soc. Pol'y & L. 287 (2002) (eriticizing the Supreme Court's
standards for evaluating parental involvement laws because they fail to-adequately protect the rights of minors); Martin
Guggenheim, Minor Rights: The Adolescent Abortion Cases, 30 Hofstra L. Rev. 589 (2002) (same). _'

[FN205]. See supra notes 87-88 and accompanying text.

[FN206]. See, e.g., Planned Parenthood of N. New England v. Heed, 390 F.3d 33, 58-60 (1st Cir. 2004) (rejecting a
Salerno facial challenge standard in the abortion context), vacated on other grounds sub nom. Ayotte v. Planned Parent-
hood of N: New England, 126 5. Ct.'961 (2006); Planned Parenthood of Cent. N.J. v. Farmer, 220 F.3d 127, 142-43 (3d .
Cir. 2000) (same); Planned Parenthood of S. Ariz. v. Lawall, 180 F.3d 1022, 1025-26 (9th Cir. 1999) (same); Women's
Med. Prof't Cory. v. Voinovich; 130 F.3d 187, 193-96 (6th Cir. 1997), cert. denied, 523 U8, 1036 (1998) (same); Jane L.
v. Bangerter, 102 F.3d 1112, 1116 (i0th Cir. 1996), cert. denied sub nom. Leavitt v, Jane L., 520 U.S. 1274 (1997)

(same); Planned Parenthood, Sioux Falls Chinic v. Miller, 63 1,34 1452, 1456-58 (8th Cir. 1995) (same}, cert. denied sub
nom. Janklow v. Planned Parenthood, Sioux Falls Clinic, 517 U.S. 1174 (1996); see also A Womarn's Choice-E. Side Wo-
men's Clinic v. Newman, 305 F.3d 684, 687 (7th Cir. 2002}, cert. denied, A Woman's Choice-E. Side Women's Clinic v.
Brizzi, 537 U.S. 1192 (2003) (reconciling the cenflict between Salerno and Stenberg/Casey by holding that Salerno ap-
plies).

{EN2071. See, e.g., Barnes v. Mississippi; 992 F.2d 1335, 1341242 {5th Cir, 1993) (applying the Salerno standard and up-
holding a mandatory waiting peried and biased counseling provision); Barnes v. Moore, 970 F.2d 12, 14 n.2 (5th Cir.)
(per curiam} (same), cert. denied, 506 U.S. 1021 (1992).

[FN208]. Barnes, 970 F.24 at 14, In recent years, however, some Fifth Circuit panels have expressed doubts about the ap-
plicability of Salerno. See Okpalobi v. Foster, 190 F.3d 337, 353-54 (5th Cir. 1999) (declining to decide applicability of
Salerno facial challenge standard in striking ‘down Louisiana's civil liability statute because statute was uaconstitutional
under both Salerno and Casey), rev'd on other grounds, 244 F.3d 405 (5th Cir, 2001); Causeway Med. Suite v. Leyoub,
109.F.3d 1096, 1104 (5th Cir, 1997), cert denied, 522 U.S. 943 (1997), overruled on other grounds by Okpalobi v,
Foster, 244 F.3d 4035 (5th Cir. 2001) (declining to decide, the applicability of Salerno in striking down parental consent
law because statute was unconstitutional under both Salerno and Casey, but noting it would be *ill-advised” to assume
that the Supreme Court would abandon Salerno); see also Janklow, 517 U.S. at 1176 n.2 (Stevens, J., on denial of certior-
ari) (“[I]t is not at all clear to me... that subsequent Fifth Circuit panels would follow Barnes' application of the ‘no cir-
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cumstance’ test ...."”) (citation omitted).

[FN209]. See Barnes, 970 E.2d at 14 n.2 ("The Casey joint cpinion may have applied a somewhat different standard in
striking down the spousal notification provision.... Nevertheless, we do not interpret Casey as having overruled, sub
silentio, longstanding Supreme Court precedent governing challenges to the facial constitutionality of statutes.”)
{citations omitted),

[FN210§. Id. at 14 (“In light of Casey's holding substantially identical provisions of the Pennsylvania Act facially consti-
tutional, the plaintiffs cannot satisfy this ‘heavy burden.”).

[FN211]. Richmond Medical Ctr. for Women v, Hicks, 409 F.3d 619, 627 (4th Cir. 2003) (concluding, in striking down
abortion procedure ban, “that Salerno does not govern facial challenges to abortion regulations™).

[FN212), See Manning v. Hunt, 119 F.3d 254, 268 n.4 (4th Cir. 1997) (stating that, until the Supreme Court overrules
Salerno in the abortion context, “this Court is bound to apply the Salerno standard™); see also Greenville Women's Clinic
v. Bryant (Greenville 1), 222 F.3d 157, 165 (4th Cir.) (noting that'Manning's discussjion of Salerno was not dictum
“because application of Salerno was necessary to the ruling in that case”), cert. denied, 531 U.S. 1191 (2000); Planned
Parenthood of the Blue Ridge v. Camblos, 155 F.3d 352, 358-59 n.1 (4th Cir, 1998) (en banc) (“Because we conclude...
that [Virginia's parental notification law] is facially constitational under either the Salerno or the Casey standard, we
need not, and do not, dgcide which of these two standards applies in facial challenges to abortion statutes.”), cert. denied,
525 U.S. 1140 (1999), -

[FNZ213], See, e.g., Greenville Women's Clinic v. Comm'r, S.C. Dep't of Health and Envtl. Control, 317 F.3d 357, 361-63
(4th Cir. 2002) (Greenville IT) (applying Salerno in the context of a claim that South Carolina abortion clinic licensing
standards aliowed for the standardless delegation of medical licensing to third parties); Greenvitle 1, 222 F.3d at 164-65
(reviewing South Carolina abortion clinic licensing standards under both Salerno and Casey and finding them constitu-
tional}.

S

[EN214). Planned Parenthood of Se. Pa. v. Casey, 505 U:S. 833, 895 (1992); see also Stenberg v. Carhart, 530 U.5. 914,
§45.46 (2000) (“All those who perform abortion procedures using [the D & E] method must fear prosecution, conviction,
and imprisonment. The result is an undue burden.”).

[FN215]. See, e.g., Dorf, supra note 47, at 271-76 (arguing that the chilling effect that justifies First Amendment over-
breadth doctrine also justifies its application in abortion and other privacy jurisprudence).

[FN216].-Casey, 505 U.8. at 897; see also id. at 894 (“[T]he significant number of women who fear for their safety... are
likely to be deterred from procuring an abortion as surely as if the Commonwealth had outlawed abortion in all cases.”).

[FN2171. As one court recognized, the alternative of waiting until a mandatory waiting period takes effect and then
mounting an as-applied challenge is unsatisfactory: “[flor women for whom making two-trips would pose a substantial
obstacle to obtaining an abortion, the same factors (plus the later birth of a child) make it unlikely that they would step
forward to testify about those burdens.” A Wormian's Choice-E. Side Women's Clinic v. Newman, 904 F. Supp. 1434,
1448 (8.D. Ind. 1995); see also Brief for Respondents, Ayotte v. Planned Parenthood of N. New England, 126 5. Ct. 961
{No. 04-1144) at 32 (argning that “many women with meritorious constitutional claims would not or could not come for-
werd to seek vindication of théir rights” and that precluding a facial challenge “would unconscionably force women to
clioose between risking their safety and foregoing their right o an abortion.”). : :
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[FN218]. See supra notes 9-10 and accompanying text,

[FN_2 19}. 132 F. 'Supp. 2d 1150, 1151 (8.D. Ind. 200D), rév'd, 305 F.3d 684 (7th Cir. 2002), cert. denied sub nom. A Wo-
man's Choice-E. Side Women's Clinic v. Brizzi, 537 U.S. 1192 (2003); see discussion infra notes 260-280 and accompa-
nying text.

{FN220]. These decisions are significant both because they have foreclosed most challenges to waiting periods and be-
cause the methodological errers in them have been transported to courts' analyses of other kinds of abortion restrictions.

[FN221]. Indeed, our research found only three cases with reported decisions not subsequently reversed on appesl that
have invalidated these provisions on federal constitutional privacy grounds. See Summit Med. Ctr, of Ala,, Inc. v. Riley,
318 F. Supp. 2d 1109, 1113 (M.D. Ala. 2003) (issuing a permanent injunction against the application of biased counsel-
ing provision to women diagnosed with ectopic pregnancies and women carrying fetuses with fatal anomalies because
“the state interests identified in Casey are not served” by providing these women with information about the father's liab-
ility for child support and alternatives.to abortion); Planned Parenthood of Del. v. Brady, 250 F. Supp. 2d 403, 409-10
(D. Del 2003) (issuing a preliminary injunction against a mandatory twenty-four-hour waiting period because the narrow
health exception unduly burdened women seeking abortions in violation of Casey); Planned Parenthood of Del. v, Brady,
No. 03-133-SLR, 2003 U.S. Dist. LEXIS. 10099 (D, Del. June 9, 2003) (same, but issuing a permanent injunction);
Planned Parenthood of Middle Teru. v. Sundquist, 38 5.W.3d 1, 22-24 (Tenn. 2000) (invalidating a two-day waiting
period on both state constitutional grounds and Casey's undue burden standard). In other cases, challenges against these
provisions have been successful on state constitutional grounds or non-privacy federal constitutional grounds such as

‘vagueness. See, e.g., Reprod. Health Servs. of Planned Parenthood of the St. Louis Region v. Nixon, 428 F.2d 1139 (8th

Cir. 2005) (partially affirming order preliminarily enjoining Missouri's biased counseling requirement on vagueness
grounds under the Federal Constitution); Planned Parenthood Minn. v, Rounds, 375 F, Supp. 2d 881, 887 (D.S.D. 2005)
(issuing preliminary injunction against South Dakota's biased counseling provision because it violated the Federal Con-
stitution’s First Amendment); Planned Parenthood of Missoula v. Montana, No, BDV 95-722, 1999 Mont. Dist. LEXIS
1117 (Mont. Dist. Mar, 12, 1999) (enjoining enforcement of Montana's twenty-four-hour waiting period on state consti-

futional privacy groundsy.
[FN222]. See supra notes 208-217 and accompanying text.

[EN223], 844 F. Supp. 1482 (D. Utah 1994), rev'd in part, 75 F.3d 564 (10th Cir, 1995), cert. denied, 518 U.S. 1019
(1996). '

[FN224}, Id. at 1487. Although the court noted that the statute could be interpreted “to allow for telephonic communica-
tion,” which would eliminate the burdens posed by forcing women to make two trips to the abortion provider, it con-
cluded that this interpretation “is not necessary to upheld the constitutionality of the law under Casey.” Id.; see 4ls id. at
1489 (“[Pjlaintiffs could not... have argued in good faith that the Utah law had to allow for telephone communication in
order to be constitutional in light of Casey's constitutional validation of two face-to-face visits.”).

[FN225]. Id. at 1490. But see id. (acknowledging that a state law with similar restrictions to Casey could be held uncon-
stitutional if circumstances in the forum state were materially different from those in Pennsylvania).

[FN226]. Id. at 1491 n.11. The Court reasoned that “the most severe burden imposed by the waiting period is the same
for women in both Utah and Pennsylvania--an overnight stay at & lecation near the clinic."’ Id.

[EN227]1. Id. (“Plaintiffs had no case from the béginning” because “[ulnder the broad scope of Casey, it would be ex-
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tremely difficult, if not impossible, to bring a good faith facial challenge....”); id. at 1488 (“An informed consent require-
ment which requires two visits is simply, not a substantial obstacle, as stated by the Supreme Court in Casey.”). While de-
ciding that it would apply the analysis of Casey, rather than Salerno, id. at 1489, thie court nevertheless criticized
plaintiffs for arguing that the relevant class of women should be limited “to those women who are particularly burdened
by the law,” id. at 1489 1.9, The court insisted that “[sluch a construction... turns the facial challenge analysis on its
head. It is no test at all. If the class is drawn too narrowly, a finding of undue burden in one abberational [sic] circum-
stance would be enough to strike down the law.” Id,

[FN228]. Id. at 1495,
{FN229], See Utah Women's Clinic, Inc. v. Leavitt, 136 F.3d. 707 (10th Cir. 1998} (per_ curiam).

[FNZ30]. 8§19 F. Supp. 862 (D.N.D. 1993), aff'd sub nom. Fargo Women's Health Org. v. Schafer, 18 F.3d 526 (8th Cir.
1994). In affirming the disttict court's entry of summary judgment, the Court of Appeals for the Eighth Circuit inter-
preted the North Dakota statute as not requiring that the state-mandated information be given in person, thus eliminating
thé burden on women of making two trips to the abortion provider, Schafer, 18 F.3d at 533. On this basis, the court found
that the statute did not pose an undue burden within the meaning of Casey, Id. A dissenting opinion criticized the panel
for failing to require the district court to “hold an evidentiai'y hearing and make factual findings as to whether the North
Dakota provisions in question create such an undue burden.” Id. at 536 (McMillan, J., dissenting).

[FN231]. Fargo Women's Health Org. v. Sinner, 819 F. Supp. at 865 (“Though it may be true that ‘North Dakota ain't
Pennsylvania,” and while the court is not unsympathetic to the burdens a woman may face when seeking to have an abor-
tion in North Dakota, ‘differences between the [North Dakota] end Pennsylvania Acts are not sufficient to render the
former unconstitutional on its face.”) (guoting Barnes v. Moore, 970 F.2d 12, 15 (5th Cir. 1992)). Unlike the Leavitt
court, the Eighth Circuit in Sinner applied the Salerno standard for facial challenges, see id. at 864-65.

[FN232]. Schafer, 507 1.S. at 1014; see supra notes 152-196 and accompanyiﬁg text.

{ -
\“ -

[FIN233]. See supra notes 110-117 and accompanying text.
{FN2341. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 885 (1992); see supra note 96 and accompanying text.

[FN235]. The shortage of reproductive health care providers in Pennsylvania, for example, is significantly less severe
than the shortages in either Utah or North Dakota. In 2000, Pennsylvania had 73 abortion providers; in contrast, Utah had
4 and North Dakota had 2 providers, Finer & Henshaw, supra note 18, at 10. In 2000, 75 percent of Pennsylvania
counties did not have an abortion provider; 93 percent of Utah counties and 98 percent of North Dakota counties were
without abortion providers in the same vear. Id. '

[EN236], 126 F. Supp. 2d 451 (W.D. Ky. 2000),
[EN237]. 1d. at 453,
[EN238]. Id. at 457,
[FN239]. 1d. at 436.

[FN240]. Id.
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[FN241}. 1d.

[FN242]. Td. (emphasis added). The Court also rejected plaintiffs' reliance on a Mississippi study showing a decline in
the number of women having abortions after the implementation of that state's mandatory waiting period. Id. at 456-37;
see infra note 261.

[FNZ43]. Planned Parenthood of Se, Pa, v, Casey, 505 U.S. 833, 894 (1992); see supra notes 83-92 and accompanying
{ext,

[EN244], Estrich & Sullivan, supra note 30, at 137,

[FN245]. See, e.g., Fargo Women's Heaith Org. v. Schafer, 18§ F.3d 526, 533 {&th Cir. 1994); Planned Parenthood, Sioux
Falls Clinic v. Miiler, 860 F. Supp. 1409, 1420-21 (D.5.D. 1994}, aff'd, 63 F.3d 1452 (8th Cir. 1995), cert. denied, Jank-
low v, Planned Parenthood, Stoux Falls Clinic, 517 U.5. 1174 (1996). Six states require that state-mandated information
be delivered in person to the woman, while others allow the required information to be provided by other means, includ--
ing teiephone, mail or fax, rather than in person. See Guttmacher Inst., State Policies in Brief: Man'datory Counseling and
Waiting Periods for Abortion 1-2 (2006), http:// www.guttmacher.org/statecenter/spibs/spib_MWPA pdf.

IEM246}. Miller, 860 F. Supp. at 1420-21,
[FN247]. 1d. at 1414, 1420.
[FN248]. Id. at 1414.

{FN2491. The court seemed to discount the likelihood ef an increase in the cost of abortion services, conjecturing that the
doctor “personally would not necessarily have to contact all of his patients” because South Dakota allows for the refer-
ring physician to give the woman this information, Id. at 1420. However, the court made no. findings as to how many wo-
men are actually referred by another doctor to Scuth Daketa's abortion provider or how much the involvement of refer-

ring physicians-would- aﬁfeet—t—h&prejected cost-inereases

[FN2501. In affirming the district court, as in Fargo v. Schafer, the Court of Appeals for the Fighth Circuit again relied
heavily on the similarities between the South Dakota provision and both the Pennsylvania provisions at issue in Casey
and the North Dakota provisions upheld in its Schafer opinion. See Miller, 53 F.3d at 1467.

{EN251}. No. 1:98-CV-289, 2005 U.S, Dist LEXIS 23015 (S.DD. Chio Sept. 8, 2005).
[FN2521. Id. at *23-24.
[FN233]. Id. at *33,

[FN254]. See Planned Parenthood of Se, Pa, v, Casey, 505 U.S. 833, 901 (1992); id. at 886-87; see élso supra notes

© 97-98, 107-109 and accompanying text (discussing the Casey joint opinion's analysis of the significance of cost increases

under the undue burden standard).

[FN255]. With regard to the Pennsylvania recordkeeping and reporting requirements, the district court found that “there

. was no testimony which suggests that any of the plaintiff-clinics have raised the fees for an abertion because of these ad-

ded expenses.” Casey, 744 F. Supp, 1323, 1391 {(E.D. Pa. 1990). With regard to Pennsylvania's forced waiting period, the
district court found that in some cases, delays caused by the waiting period “will push patients into the second trimester. ..
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substantially increasing the cost of the procedure itself....” Id, at 1352. The district court also found that “[i]f the physi-
cian-only disclosure requirements become law, the added costs incurred by abertion providers will be lmposed upen the
women seeking abortions.” Id. at {353. The district court made no other specific factual findings regarding price in-

creases in the cost of the abortion procedure resultmg from the implementation of the waiting period and ccunseling pro-
visions.

{PNESG}. Estrich & Sullivan, supra note 30, at 136-37 (citation omitted); sée also Tribe, supra note 33, at 250 {“[U]nless
the “undue burden’ test is applied with sensitivity to the circumstances of actual women in the real world, many burdens
that from an Olympian judicial perspective might appear to be molehills are in fact massive obstacles to choice.”); Del-
linger & Sperling, supra note 35, at 99 {arguing that under undue burden analysis “the Court bears a strong responsibility
to avoid purely theoretical judgments and instead to make a practical inquiry about whether abortion regulations operate,
alone or togéther, as a significant burden™).

[FNQS'?]. Estrich & Sullivan, supra note 30, at 137.
[FNZ.‘S'S]. Dellinger & Sperling, supra note 35, at 100.
C [FN259], Id.
[FN260]. 132 F. Supp. 2d 1150 (3.D. Ind. 2001), rev'd, 305 F.3d 684 {7th Cir. 2002}, cert. denied, 537 U.5. 1192 (2003}.

[FN261]1. This evidence included a peer-reviewed Mississippi study, published in the Journal of the American Medical

Association, which studied the effects of Mississippi's 1992 requirement that women receive state-mandated information

in person and then wait at least twenty-four hours before the abortion procedure. See Theodore Joyce, Stanley K. Hen-

shaw & Julia D. Skatrud, The Impact of Mississippi's Mandatory Delay Law on Abortions and Births, 278 J. Am. Med.

Ass'n 653 (1997). The study compared abortion rates in the year before and after the MlSSlSS]ppl law went inio effect and

found that the total rate of abortions for MlSSlSSlppl residents decreased by approximately 16%; the proportion of Missis-
— sippl-residents—traveling to-other states toobtain abortions_increas ed_by 37%; and_the_proportion of second-trimester

abortions among all Mississippi women obtaining abortions increased by 40%. Newman, 132 ¥. Supp. 2d at 1161-62.

The record also contained extensive evidence of the effects of Utah's in-petson counseling and twenty-four-hour deley

requirements, which took effect in 1996, Id, at 1172. This evidence showed that the rate of abortions per one thousand

women declined in Utah by 9,3% from 1995 to 1997, Id.

[FN262]. See A Woman's Choice-E. Side Women's Clinic v. Newman, 904 F. Supp. 1434 (5.D. Ind. '1995) (granting a
preliminary injunction); A Woman's Choice-E. Side Women's Clinic v. Newman, 980 F. Supp. 962 (S.10. Ind. 1997}
(modifying a preliminary injunction to allow the informed consent provision to take effect and directing that the mandat-
ory information can be provided by telephone).

[FN263]. See infréi note 269 and accompanying text. -
{FN264]. Newman, 132 F. Supp. 2d at 1157,
[FN265]. 1d. at 1175,

tFNZGé]. 1d.

[FN267], 1d. at 1173,
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[EN268]. Id. at 1173-74,

[FN269]. Id. at 1175. Indeed, the district court noted that the record contained testimony indicating that the state-scripted
information encouraged some women to obtain abortions. Id. (noting that “a witness from Planned Parenthood showed
that giving the information over the telephone caused an increase in the ‘show rate’ for his organization's clinics, thus in-
dicating the startling result that the state-mandated information tends to persuade women to have more abortions than
they otherwise would”). ‘The district court found that the presence of this concrete evidence of the lack of any persuasive
effect of the Indiana law distinguished the record in Newman from the record in Karlin v. Foust, 975 F. Supp, 1177
(W.D. Wisc. 1997), aff'd in: part, rev'd in part, 188 F.3d 446 (7th Cir. 1999); see Newman, 132 F. Supp. 2d. at 1177-78.
The plaintiffs in Karlin, a challenge to Wisconsin's mandatory waiting period and informed consent law, also relied on
the Mississippi study. In Karlin, the District Court found that the Mississippi study failed to prove that the drop in abor-
tions in Mississippi was attributable to the unconstitutional, rather than the persuasive, effects of the Mississippi law. See
Karlin, 975 F. Supp. at 1217-18; see also Karlin, 188 F.3d at 487-88 (noting that the “most significant shortcoming” in
the Mississippi study was its failure to control for persuasive effect); Eubanks v. Schmidt, 126 F. Supp. 2d 451, 457
(W.D. Ky. 2000) (finding that the Mississippi study did not prove why “some women who are forced to wait twenty-four
hours ult:mataly [do] not have an aboruon”)

[FN270]. See A Woman's Cheice-E. Side Women's Clinic v. Newman, 305 F.3d 684, §90-92 (7th Cir, 2002). Iudge East-
erbrook- authored the opinion for the court, id. at 684-93, Judge Coffey wrote a lengthy concuiring opinion, id. at
693-704, and Judge Wood dissented, id. at 704-17. The court of appeals subsequently denied rehearing en banc in a 3-3
vote."A Woman's Choice-E, Side Women's Clinic v. Newman, No 01-217, 2002 U.S8. App. LEXIS 22601 (7th Cir. Oct.
28,2002)..

[FNZ?II.}‘ Newman, 3035 F.3d at 693 (first emphasis added).
[FM2721. Id, at 692,

[FN273]. 1d. at 689 (“[W]e cannot say that the district court's findings are clearly erroneous. The studies' conelusions
were hotly debated on both medical and statistical grounds, but the district judge dealt responsibly with these arguments
pro and con, and his findings cannot be upset.”,

[FN274]. See id. at 689-91, The majority reasoned that the question of “what is likely to happen in Indiana” is an
“admixture of fact and law” and therefore could be reviewed “without deference.” Id. at 689,

{[FN2751. 1d. at 690 (first and third emphaseé added),

[FN276]. Id. at 687 (“Given the incompatibility between Salerno’s language and Stenberg's holding, it is the language of
Salerno that must give way.”).

[FN277]. Id. at 693. Indeed, Judge Wood believed that the standard applied by the majority was, in fact, the Salerno
standard or “scniething very close to it” because “[i]n essence, it holds that a state statute like the one before us now
would be unconstitutional only if there was ‘no set of circumstances' under which it was valid--by which it seems to
mean that not a single woman in Indiana would find the law's burdens tolerable,” Id. at 707 (Wood, I., dissenting).

[FN278]. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 893 (1992). As Judge Wood argued, “Casey's discussion
of the spousal notification rule makes it clear that evidence on undue burden does not have to meet some heightened
standard of perfection. To the contrary, the Court there relied on ‘limited research that has been conducted... [on notify-
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ing one's husband about abortion] although involving samples too small to be representative,”” Newman, 3035 F.3d at 712
(Wood, I., dissenting) {quoting Casey, 505 U.S. at 892},

[EN2791. Id. at 717, As Judge Wood noted, the Supreme Court Has held that reviewing courts owe deference to the dis-
trict courts’ findings of “historical fact™ even in constitutional cases. Id, at 705-06 (Wood, I., dissenting) (citing Ornelas
v, United States, $17 U.S. 690, 699 (1996) (“TA] reviewing court should take care both to review findings of historical

fact only for clear error and to give due weight to inferences drawn from those facts by resident judges and local Jaw en-
forcement officers.”)); see also Inwood Labs., Inc. v. Ives Labs., Inc., 456 U.8. 844, 858 (1982) (reversing because “{tlhe

Court of Appeals erred in setting aside findings of fact that were not clearly zrroneous”); id. at 857-38 (“An appellate
court cannot substitute its interpretation of the evidence for that of the trial court simply because the reviewing court
might give the facts another construction, resolve the ambiguities differently....”") (quotation omitied).

' [FN280], Newman, 305 F.3d at 717 (Wood, I., dissenting}.

[FN281]. These laws impose a variety of special requirements on aborti_oh providers, for example: requiring that they be
licensed; authorizing state heaith officials to search their offices and allowing inspection of patients' medical records; im-
posing requirements as to both training and qualifications of staff and the design and function of the physical facility; and
requiring testing of patients and employees. See Ctr. for Reprod. Rights, Briefing Paper: Targeted Regulation of Abor-
tion Providers: Avoiding the “TRAP”:2-4 {Aug. 2003), available at http://www reproductiverights.org/pdf/pub_bp_
avoidingthetrap,pdf, Unlike biased counseling provisions, mandatory waiting periods, parental involyement laws, and
othar restrictions that seek to advance the state's interest in promoting fetal life by influencing the woman's decision-mak-
ing process, these laws regulate the medical practices of providers in a purported effort to safeguard the pregnant wo-

man's health. Id. at 2. Challenges to these laws based on the right to privacy have sought to demonstrate that they are, in

fact, unnecessary and extremely burdensome, “rais [ing] the cost of providing and obtaining abortions, and thereby caus
[ing] some women to delay or even forego desired abortions.” 1d, at 1. These laws have also been challenged on a variety
of other federal and state constitutional law grounds, including procedural due process, equal protection, informational
privacy, and vagueness. 1d. at 5-7. ‘

P

) [FN?,SE]. See, 2.g., Tucson Women's Clinic v. Eden, 379 B.3d 531 (9th Cir. 2004); Springfield Healthéare Cir. v, Nixon,

No. 05-4296-CV-C-NKL (W.D. Mo. Sept. 16, 2005) (granting a temporary restraining order), available at http:/
www.reproductiverights.org/crt_ab_trap.html; Jackson Women's Health Org. v. Amy, 330 I Supp. 2d 820 {5.D. Miss.
2004); Reprod. Servs. v, Keating, 1998 U.8, Dist. LEXIS 23536 (N.D. Okla. Dec. 17, 19%8).

[FN2831. See, e.g., Jackson Women's Health, 330 F. Supp. 2d at 825 (finding that Mississippi's ban on second-trimester
abortions by plaintiff-provider, “without reference to whether it meets the relevant health and safety criteria,” does not
advance “the State's professed desire to protect the health and safety of women who chooss abortion”); see also Tuecson
Women's Clinic, 379 F.3d at 540 (“[T]he undue burden standard is not triggered at all if a purported health regulation
fails to rationally promote an interest in maternal health on its face ....”).

[FNZ284). See, e.g., Springfield Heaithcare Ctr., No, 05-4296-CV-C-NKL at 2 (granting a temporary restra'ining order
against a requirement that Missouri abortion providers-have clinical privileges at a hospital within thirty miles of where
an abortion is performed because plantiff had “demonstrated a substantial likelihood of success on the merits of its argu-
ment that the cessation of all abortion services in Southwest Missouri imposes an undue burden on a woman's reproduct-
ive rights™); see also Tucson Wonlen's Clinic,; 379 F.3d at 541 (“A significant increase in the cost of abortion or the sup-
ply of abortion providers and clinics can, at some point, constitute a substantial obstacle to a significant number of wo-
men: cheosing ati abortion,™). ‘ o : S :
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[FN285]. 66 F. Supp. 2d 691 (ID.5.C. 1999}, rev'd, 222 F.3d 157 (4th Cir, 2000), cert. denied, 531 U.S. 1191 (2001).

[FN286]. 1d. at 696, South Carolina had previously required licensing of only those offices and clinics where second-
trimester abortions were performed. Id. '

[FN287]. 1d. at 697,
[FN288]. See id. at 098-704.
[FIN289]. Id. at 732,

[FN290]. In addition to finding that the regulation violated the Due Process Clause of the Fourteenth Amendment, the

district court also found that it violated the Fourteenth Amendment's Equal Protection Clause because it “singles out

physicians and clinics where abortions are performed regularly... and imposes upon them requirements which are not im-

posed upon comparable procedures and not even upon all physicians who perform first trimester abortions.” Id, at
737-43.

[EN291]. Id. at 731,

[FN292]. Id. at 735. The district court made seven detailed factual findings on the costs to providers of complying with
the regulation, See id, at 716-18. With regard to one provider, Dr. Lynn, the district court found that “the substantial al-
terations that Dr. Lynn must undertake in his practice, and the resuiting extraordinary per procedure cost (even by de-
fendants' estimate) will likely force him to cease performing abortions in his Beaufort office and, thereby, eliminate en-
tirely the availability of abortions in this area of the state.” Id. at 717.

{EN293]. Id. at 735,

[EN294]. See supra notes 270-280 and accompanying text.

[FN295]. Greenville Women's Clinic v. Bryant (Greenville 1), 222 F.3d 157, 163-64 {4th Cir. 2000). The court of appeals
also indicated its strong preference for the application of the Salerno “no set of circumstances™ standard and found that
the regulation would be valid under this standard. Id. at 165, The court also. assessed the regulation under the Casey
standard, finding that it was valid under this standard as well. See id.

[FN296]. Id. at 170. The courtrof appeals also rejected the district court's conclusions that the regulation departed from
accepted medical practice and did not further the state's interest in maternal health because it found that some aspects of
the reguiation were censistent with the guidelines of national medical organizations. Td. at 167-70.

fFN297]. 1d. at 170 (quoting Planned Parenthood of Se. Pa. v. Casey, 505 1.5, 833, 874 (1992)).

[FN298]. 1d. The court took note of the district court's findings that the regulation would cause delays in women's finan-
cial ability to obtain an abortion and increase travel distances, but summarily rejected them, reiterating “again; in-the
context of a facial challenge and in the absence of any evidence in the record about how the cost would affect women's .
ability to make a decision,” the plaintiffs had not demonstrated “any serious burden on a woman's ability to make an
abortion decision.” Id. at 171,

[FIN299]. Id. at 170; see Women's Med. Ctr. of N.W. Houston v, Archer, 159 F. Supp. 2d 414, 451-52 (5.D, Tex. 1999),
aif'd, 248 F.3d 411 (5th Cir. 2001) (reasoning that the constitutionality of an abortion regulation under Casey turns on
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- whether “the benefits sought by the state.’, justify the increased costs that might be incurred by the physicians”).
[FN300]. See supra notes 97, 107-09, 254-256 and accompanying text,

[EN301]. Casey, 505 U.S. at 894 (emphasis added).

{FN3021. 14, at 901,

[FN303]. See supra notes 80, 106. and accomp‘anying text.

[FN304]. In repeatedly insisting that the Scuth Carolina regulation must be shown to uaduly burden a “woman's decision
to seek an abértion,” Greenville Women's Clinic v. Bryant {Greenville I}, 222 ¥.3d 157, 170 (4th Cir. ?.OOD}, the court of
appeals also seémed to narrow the right protected by the Constitution. Casey and Stenberg both reaffirm that the Consti-
tution protects both the right to decids to choose abortion and the right to be free fromt substantial obstacles in imple-
menting the abortion decision. Stenberg v. Carhart, 530 U.5. 914, 930 (2000) (invalidating an abortion procedure ban in
part because it “‘imposes an undue burden on a woman's ability’ to choose a D & E abortion, thereby unduly burdening
the right to choose abortion itself.””) (quoting Casey, 505 U.S. at 874); Casey, 505 U.S. at 877 (prohibiting abortion re-
strictions that “plac[e] a substantial obstacle in the path of a woman's choice™). ' ' '

[FN305]. See supra notes 260-280 and accompanying text.
[FN306]. Greenville I, 222 F.3d at 202 (Hamilton, J., dissenting).

[FN3(7]. The record contained testimony, credited by the district court, “that an increase of just $25 can be expected to
prevent one or two out of every 100 low-income women seeking an abortion from being able to obtain one.” Greenville
‘Women's Clinic v. Bryant, 66 F. Supp. 2d 691, 714 (D.S.C. 1999},

[EN308]. Id. at 718,

Fajoa

{FIN309]. 438 F.3d 595 (6th Cir. 20006).

[FN210]). Women's Med, Prof'l Corp. v. Baird, 277 F. Supp. 2d 862, 873 (5.1. Ohio 2003), aff'd in part, vac'd in part,
438 F.3d 395. The district court also found that application of the transfer requirements violated plaintiffs’ procedural
due process rights. 1d. at 877-79. This aspect of the trial court's holding was affirmed on appeal. 438 E.3d at 611 (holding
that the failure to offer the provider a pre-deprivation hearing before closing the clinic was a violation of its procedural
due process rights).

[EN311], Baird, 277 F. Supp. 2d. &t 873.
[EN312].1d. at 877.

[FN313]. Baird, 438 F.3d at 605, |

' [PN314]. Id.

[FN315]. Id.

[FN316]. 1d,
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[FN317]. 1d.
[FN318]. Id, at 605 1.6,
[EN3197. Td. at 606.

[EN320]. Id. But see The Women's Cir. v, Tenn. Dep't of Health, No. 3:99-0465, 2000 U.S. Dist. LEXIS 20198 at *57
n.18 (M.D. Tenn. Apr. 14, 2000) (finding that the plaintiff-providers had not established that the Tennessee certificate of

. need requirement posed ar undue burden on women seeking abortions, but noting that had facts been presented that es-

tablished that the plaintiffs treated primarily indigent patients, that clinies in surrounding areas could not provide abor-
tions to the women affected, or that plaintiffs were the only clinic in their region of the state, “analysis might have been
different as well™),

[FN321]. The opinion of the district court does not indicate whether the plaintiffs had in fact, supported their challenge
with this kind of evidence.

[FN322}. See supra Part I1L.B.

[FN323]. Of the thirty-one states that have enacted abortion procedure bans, twenty-two have been the sﬁbject of legal
c_hallenges. See Cir. for Reprod. Rights, Briefing Paper, supra note 14.

[FN324]. See, e.g., Rhode Island Med. Soc'y v. Whitchouse, 66 F. Supp. 2d 288 (D.R.I. 1999) {(granting a permanent in-
junction based on vagueness, lack of health exception, and undue burden), aff'd, 239 F.3d 104 (Ist Cir. 2001) (afflrmmg
per curiam based on Stenberg); Causewqy Med. Suite v. Foster 43 F. Supp. 2d 604 (E.D. La. 1999) {granting a perman-
ent injunction based or findings of an unduly burdensome purpose and effect, and lack of maternal health exception),
aff'd, 221 F.3d 811 (5th Cir. 2000} (affirming in light of Stenberg); Little Rock Family Planning Servs. v. Jegley, No,
LR-C-97-581, 1998 U.S. Dist. LEXTS 22325 (E.D. Ark. Nov. 13, 1998) (granting a preliminary injunction and declaring
a procedure ban unconstitutional because of undue burden, vagueness, and zbsence of health e){ception}, aff'd, 192 F.3d

7947 (8th Cir. 1999) (basing a holding of unconstitutionality or undue burden grounds); A Choice for Women v, Butter-
worth, 54 . Supp. 2d 1148 (S.D. Fla. 1998) {issuing a permanent injunction against a Florida abortion procedure ban on
grounds of undue burden, vagueness, and lack of health exception); Planned Parenthood of Cent. N.J. v. Verniero, 41 F.
Supp. 2d 478 (D.N.I. 1998) (holding a procedure ban unconstitutional on grounds that it was void for vagueness, lacked
a health exception, and was unduly burdensome), aff'd sub nom. Planned Parenthood of Cent. N.J. v. Farmer, 220 F.3d
127 {3d Cir. 2000) (adopting district court’s analysis, in a decision drafted but not released prior to Stenberg decision);

Plagned Parenthood of Greater lowa v, Miller, 1 F. Supp. 2d 958 (S.D. Iowa) (granting a preliminary injunction based on

vagueness and undue burden), aff’d, 30 F. Supp. 2d 1157 (S.D. Iowa 1998) (granting the plaintiffs' motion for summary
judgment on the same grounds), aff'd, 195 F.3d 386 (Sth Cir. 1999) (affirming the judgment based on the Eighth Circuit's
Stenberg ruling), cert. denied, 530 U.S. 1274 {2000}; Planned Parenthood of S. Ariz. v. Woods, 982 F. Supp. 1369 (D.
Ariz, 1997) (holding an Arizona procedure ban unconstitutional on grounds of undue burden, vagueness, and failure to
contain a health exception}; Bvans v. Kelley, 977 F. Supp. 1283 (E.D. Mich. 1997) (granting a permanent 1]:1_]111’1Ct10[‘1
based on findings of undue burden and unconstititional vagueness); Women's Med. Prof' Corp. v. Voinovich, 911 F.
Supp. 1051 (S.D. Okio 1995) (enjoining a statute based on Casey and Danforth), aff'd, 130 F.3¢ 187 (6th Cir. 1997)
(affirming the district court based on Casey undue burden standard), cert. denied, 523 U.S. 1036 (1998). But see Hope
Clinic v. Ryan, 195 F*.3d 857, 874 (7th Cir. 1999) (holding that a procedure ban could be applied constitutionally but af-
firming a permanent injunction pending resolution of state court questions), vacated, 530 U.S. 1271 (2000) (following
Stenberg).
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[FN325]. 195 F.3d 857, vacated, 530 U.S. 1271 (2000), permanent injunction entered, 249 F.3d 603 {7th Cir. 2031) (per
curiam opinion holding statute unconstitutional under Stenberg). Midtown Hospital v. Miller, 36 F. Supp. 24 1360 (N.D.
Ga. 1997), was also an exception to the general rule that, even before Stenberg, procedure bans were held unconstitution-
al. In Midtown Hospital, the parties entered into a consent agreement limiting Georgia's enforcement of its abortion pro-
cedure bap to intact D & E procedures performed post-viability. In approving the consent agreement and denying the
plaintiff's motion for a temporary restraining order, the court noted. that no-third-trimester abortion procedures had been
performied in Georgia in the last two years, and that physicians could avoid liability under the statute by causing fetal de-
mise prior to undertaking the banned procedure. Id. at 1362-63. :

[EN326]. Hope Clinic v. Ryan, 995 F. Supp. 847 (D, Til, 1998).
[EN327]. Id.

(EN328]. 1d. at 857.

[FN329]. Id. et 858-59.

[FN330). 1d. at 860-61.

[FN331]. Wis. Stat. Ann. § 940.16 (2006) (providing for life imprisonment upon conviction of offense of performing
“partial birth abortion”). The constitutionality of this statute was challenged in Planned Parenthood of Wisconsin v.
‘Doyle, 9 F. Supp. 2d 1033 (W.D. Wis.} (denying pwhmmary injunction}, rev'd, 162 F.3d 463 (7th Cir. 1998) (gr anting a
prehmmaly injunction against the W1sconsm procedure ban because it apphed to pre-viability abortions, contamed no
health lEXCBpUOH and was unconstlmtlonally_vague) :

[FN332]. Hope Clinic v. Ryan, 195 F.3d 857, 865-68 (7th Cir. L999) {discussing various scenarios for the constitutional
construction -of the challenged statutes; including conforming the statutory definition of the banned procedures to the
medical definition of D & X, using scienter requirements to limit prosecutions to cases in which the defendant intends to

perform all steps of a D & X procedure, and usmg a common law approach to “fashion [the] outer boundaries” of the of-
fense). -

{FIN333]. Id. at 865.

[FN334], 1d. at 874.

[FN335]. Id. at 875.

[FIN336]. Id, at 885 (Poéner, J., dissenting).
[FN337] Id.

{FN%.’-}S] Id at 881 (Posner, I., dissenting). This suggestion of i 1mp10per PUIPOSE Was echoed in Justice Ginsburg's con-
currence-in Stenberg. See supra note 158,

{FN3:39}., Sé_e_s,upra Part IIIB '

[FN340]. See, .z, Reprod. Health Servs, of Planned Parenthood of the St. Louis Region, Inc. v. Nixou, 325 F. Supp. 2d

991 (W.D. Mo. 2004) (permanently enjoining procedure“ban based on Stenberg), aff'd, 429 F.3d 803 (8th Cir. 2005)
(affirming on health exception grounds); Richmond Med. Cir. for Women v. Hicks, 301 F. Supp. 2d 499 (E.D. Va. 2004)
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(granting a permanent injunction against a 2003 ban on “partial birth infanticide,” Va. Code Ann. § 18.2-71.1 (2006), on
grounds that the statute lacked a health exception, was vague, and imposed an undi.lly burdensome effect on pre-viability
abortions), aff’'d, 409 F.3d 619 (4th Cir, 2005} (affirming the district court under Stenberg based on absence of health ex-
ception), pet, for cert, filed, 74 U.S.L.W. 3352 (U.S. Deéc, 1, 2003) (No. 05-730). '

[EN3417. See discussion infra Part I.V.B.

{FN342}. See, e.g., Hicks, 301 F. Supp. 2d 499; Nixon, 325 F. Supp. 2d 991 (holding a post-Stenberg procedure ban, Ma.
Rev. Stat. § 565.300 (2004}, unconstitutional because it lacked a health exception). ’

[FN343]. In contrast, in Wamen's Medical Professional Corp. v. Taft, 353 F.3d 436 (6th Cir, 2003), the Court of Appeals
for the Sixth Circuit lifted a district court injunction entered post-Stenberg that had enjoined Ohia's abortion procedure
ban on the ground that it lacked an adequate health exception. In permitting the ban to take effect, the appeals court dis-
tinguished Stenberg by pointing to the Ohio statute's careful description of the restricted procedure, to the statute's spe-
cific exclusion of the D & E procedure, and to the presence of a health exception,

[FN3441. See supra note 176 and accoimpanying text,

[EN345]3. See supra Part ITILA,

|[5N346]. See Amalia W. Jorns, Note, Challenging Warrantless Inspectioﬁs of Abortion Providers: A New Constitutional

Strategy, 103 Colum. L. Rev. 1563, 1586 (2005) (concluding that the Supreme Court has largely ignored the purpose
prong of the undue burden test, and noting Justice Thomas's comment in dissenting in Stenberg v, Carhart, 530.U.5. 914,
1008 1n.19 (2000} (Thomas, J., dissenting), that the Court would require “persuasive proof’” before concluding that a le-
gislature had acted with an unconstitutional intent).

[FN347]. See supra notes 341-342 and accompanying text,

{EN34 8] Defendant-AppeHees-in-Jane- L Bangerter, 102-F3 de—l—Zf(—l—Ot:thi'r.—lf996—)7certrden—iédrlzeav—i'ttfv.%fanc g T
520 U.S. 1274 (1997), made just such an admission, Jane L. concerned a Utah statute sharply restricting abortions after
twenty weeks' gestation. The court of appeals struck down the statute, concluding that the legislature had acted with an
improper motive by drafting a statute in direct conflict with Supreme Court precedent in order to provoke a challenge to
Roe, as evidenced by the legislature's creation of an abortion litigation trust accouﬁt;. During litigation, the state conceded
that its purpose was to restrict abortions, raising no defense that any member of the Utah legislature had acted with a per-
missible purpose. See alse Karlin, 188 F.3d at 493 (purpose prong “challenge will rarely be successful, absent some sort
of explicit indication from the state that it was acting in furtherance of an improper purpose.”™,

[FN349]. Our research revealed only three cases striking down an abortion restriction on the basis of improper purpose:
Okpalobi v. Foster, 190 F.3d 337 (5th Cir. 1999) (terminating tort liability for zbortion providers), rev'd on other
grounds, 244 F.3d 4035 (Sth Cir. 2001) (en banc); Planned Parenthood of Greater Towa v, Atchiscn, 126 F.3d 1042 (8th
Cir. 1997} (removing a certificate of need requirement); and Jane L., 102 F.3d 1112 (eliminating post-20-week abortion
restrictions). ' ‘

[FN350]. Karlin v. Foust, 975 F. Supp. 1177, 1210 (W.D. Wis. 1997), aff'd, 188 F.3d 446 (7th Cir, 1999),
[FN351]. Karlin, 975 F. Supp. 1177, '

[FN3527. Id.; Assembly Bill 441, codified at Wis. Stat. P 253,10 (2003).
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[FN353]. Among the more onerous aspects of the Wisconsin statute were: a requirement that the mandated counseling be
given in person by the physician or any other “qualified physician”; that the woman's gestational stage be provided to her
orally and in writing; that the physician discuss with the woman a specific lst of possible risks of abortion including in-
fection, psychological trauma, hemorrhage, endometritis, perforated uterus, incomplete abortion, failed abortion, danger
to subsequent pregnancies, and infertility, as well as “any other information that a reasonable patient would consider ma-
terial and relevant to a decision of whether or not to carry a child to birth or to undergo an abortion”; that the physician
inform the woman that fetal ultrasound imaging and auscultation of fetal heart beat services are available and how to ob-
tain them; and that the woman be provided with the name and phone number of a physician to call following the proced-
ure should she experience any complications. See Wis. Stat. § 253.10(3')(c)1 (2005). In additicn, like the Pennsylvania
statute on which it was modeled, the Wisconsin statute directed the publication .of printed materials describing fetal de-
Velopmeht and listing agencies offering assistance to women continuing their pregrancies; unlike the Pennsylvania law,
however, Wisconsin required that the provider “physically give” the woman these printed materials, See id. § 253.10
{ic) 2.d. To add insult to injury, the providers could be charged a fee for them. See id. §§ 253.10(3)d), 46.245.

[FN354]. For example, the twenty-four-hour waiting period could be waived if the woman seeking abortion care alleged
that she was the victim of sexual assault which she had reported to law enforcement authorities, and the provider had
verified that the report had been made. See id. § 253.10(3m){a). Applying a somewhat tougher rule for incest survivors,
the waiting period could be reduced to two hours but not waived if a woman or child alleged that she had survived an act
of incest and had reported it to law enforcement authorities, and her provider had verified that the report had been made.
See id. § 253.10(3m)(b).

[FN355]. See 18 Pa. Cons. Stat. Ann. § 3205(c) (West 2600).

i

[FN356]. Karlin, 975 F. Supp. 1177.
[FN357]. Id. at 11909-1200.

[FNA58].Td. at 1208

[EN350]. 1d.

[EN360]. Id. at 1204, As explained above, the Casey plaintiffs had had no opportunity to produce proof of legislative
purpose, as such evidence would have been unnecessary, if not irrelevant, to the governing strict scrutiny standard in ef-
fect at the time. See supra note 114 and accompanying text.

[FN361]. Id, at 1212,
[FN362]. Id.
[FN363]. See supra Part ITLA.

[FN364]. Karlin, 975 F. Supp. at 1211. This error was repeated in other cases, For example, in Women's Medical Profes-
sional Corp. v, Baird, 438 F.3d 595 (6th Cir. 2006), the Court of Appeals for the Sixth Circuit held that a licensing stat-
ute was facially neutral because it applied to all health care facilities, rejecting evidence of improper purpose in the lob-
bying campaign conducted by anti-abortion activists trying to deny the providers a license, despite a district court finding
that the director had been actually affected by this political pressure. Reasoning that no improper purpose could be found.
where the department had granted licenses to other abortion providers, the appeals court upheld the statute.
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[FN365]. Karlin v. Foust, 188 F.3d 446 (7th Cir. 1999),

[FN366]. Id. at 496.

[FN367]. Id. at 493.

[FN368]. Id.

[FN369]. 1d. at 496.

[FN370]. Karlin, 975 F. Supp. at 1211 (emphasis added)..

[FN371]. Karlin, 188 F.3d at 496.

[FN3721. Supra notes 285-308 and accompanying text.

[FN373]. Greenville Women's Clinic v. Bryant, 66 F, Supp. 2d 691, 705-10 (D.S.C. 1999). |
[FN3741, Planned Parenthood of Se. Pa. v. Caséy, 505 11,5, 833, 901 (1992),
{EN375]. Greenville Women's Clinic, 66 F, Supp. 2d at 711.

{FN370]. Id.; see also id. at 715 (finding testimony credible).

iFN377]. Greenville Women's Clinic v. Bryant, 222 F,3d 152, 169 {(4th Cir. 2000). Similarly, in A Woman's Choice-East
Side Women's Clinic v. Newman, 904 F. Supp. 1434, 1463-66 (S.D, Ind. 19935), discussed supra notes 260-280 and ac-
companying text, the district court granted plaintiffé‘ metion for a preliminary injunction after examining the legislative
history of the challenged statute, including records of the legislative debate. In light of that debate, the court expressed
skepticism that the state's asserted purpose in enacting a requirement that informed consent counseling be provided in the

presence of the pregrant-woman—to deter telephonicimpersonation of hewlth tare providers—was genuine. Even 5o, the
court was unwilling to base its ruling on a purpose prong analysis, noting the difficulty in determining the subjective
motives of state legislators and ruling instead on the basis of the statute's unduly burdensome effects, Following a ruling
from the state courts answering certified questions regarding the “in the presence” requirement, A Woman's Choice-E.
Side Women's Clinic v. Newman, 671 N.E.2d 104 (Ind. 1996), the Seventh Circuit reversed the grant of preliminary in-
Jjunctive relief to the plaintiffs based on the effects prong, disregarding the district court's concerns about the apparently
improper purpose of the statute, A Woman's Choice-E, Side Women's Clinic v. Newman, 305 F.3d 684, 693 (7th Cir.
2002).

[FN3781. 981 F. Supp. 977 (E.D. La. 1998), aff'd, 190 F.3d 337 (5th Cir, 1999}, rev'd on other grounds, 244 F.3d 405
(5th Cir. 2001) (en banc). ) ‘

[FN3791. La, Rev. Stat. Ann. § %:2800.11 (redesignated as § 9:2800.12) (2006).
[FN380]. Okpalobi, 981 F. Supp. at 983._
[FN3811. Id. at 986-%8.

[FN382]. Okpalobi, 190 F.3d at 357,

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works,

4.



18 YJLF 317 :
18 Yale J.1.. & Feminism 317

(i
[FN383). 1d. at 354 (“As the... test for undue burden is disjunctive, a determination that either the purpose or the effect of
the Act creates such an cbstacle is fatal,”) {discussing Casey and Sojourner T, v. Edwards, 974 F.2d 27 (5th C:irT 1992)).
[FN384], Jane L. v, Bangerter, 102 F.3d 1112 {10th Cir. 1996).
[FN385]. Mazurek v. Armstrong, 520 U.S. 968 {1997); see supra Part IILA.
[FN386]. Okpalobi, 190 F.3d at 356.
EFNE’:S?’j. 1d, V’dt 355.
[FN388]. Id. at 3506,
[FN389]. Id at 355-56.
[FN3901. 1d. at 354,
[FN391]. See Metzger, supra note 29, at 2072-77 (discﬁssing the Establishment Clause endorsement test as a useful
method for applying the undue burden standard).
[FN392]. 482 U,S. 578 (1987).
[FN393]. 449 1.8, 39 (1980).
[EN394]. 517 U.S. 899 (1996), 7 | {M

[FN395]. Okpalobi, 190 F.3d at 354,

[FN396]. Id. (quoting Edwards, 482 U.S. a1 586-87, and citing Stone, 449 1.5, at 41).

[FN397]. Td.
[FN398]. Id. at 356.
[FN399]. Td.
[FN400], 1d; at 357,
[FN401]. 1d.

[FIN402]. Okpalobi v. Foster, 244 F.3d 405 (5th Cir. 2001) {en banc) (holding that the Eleventh Amendment barred fed-
eral court jurisdiction over claims against defendants who lacked enforcement authority over challenged statute).

[FN403]. 126 £,3d 1042 (8th Cir. 1997).

[EN404], Under section 135.63{1) of the Towa Code, prior to offering any new institutional health service, a provider
must obtain a “certificate of need” from the Department of Health following a public hearing process in which the clinic
must prove.that its services are needed, economical, and not merely duplicative of existing medical facilities' services.
Lowa Code § 135.63(1) (2005). In applying this provision to abortion providers, the Department of Health gave oppon-
ents of abortion a mechanism for blocking new clinics. Atchison, 126 F.3d at 1044,
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[FN4051. Aichison, 126 F.3d at 1046.
[FN406]. Td. a1 1044,
[FN407]. Id. at 1046,
[EN408]. Karlin v. Foust, 188 F.3d 446 (7th Cir, 1999); see supra notes 350;371 and accompanying text.

[FN4091, Women's Med. Profl Corp. v. Baird, 438 F.3d 595 (6th Cir. 2006); see supra notes 309-321 and accompanying
text: -

[FN4101. AICgliSOH., 126 F.53d alt 1049,

[FN411]. Id. |

[FN412], 1d. {citing Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 878 (1992)).
[FN413]. Id. at 872. '
[FN414]. United States v. Salerno, 481 U.S. 739, 745 (1987),

[EN415], Casév 505 U. S. at 895.

[FN4£16]. A Woman's Choice-E. Side Chmc 2 Newman 103 F.3d 584, 693 (7Lh Cn 900’)) see supra nates 260-280 and )
accompanying text:

[FN417] Greenville Women's Clmlc v. Bryant (Green\rﬂle I, 222 F.3d 157, 170 (4th Cir. 2000); see supra notes

285- 308 and accompanymg ext.

[FN418]. Casey, 505 U.S. at 89:\.

.

[EN419]. Okpalobi v. Foster, 130 F.3d 337, 354 (5th Cir. 1999)..
18 Yale J.L.. & Feminism 317 :

END-OF DOCUMENT
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II. Measuring Effects - What Evidence Suffices?

Under Casey, a law has the effect of placing an undue burden on a woman seeking
abortion if its enforcement would create a substantial obstacle in a large fraction of the relevant
cases. In Casey, the Supreme Court did not clearly define the terms “substantial obstacle” and
“large fraction,” leaving lower courts to .determine how many women must be impacted to
constitute a “large fraction,” and what evidence is sufficient to establish a substantial obstacle.
The Court did say that whether a “large fraction™ exists should be determined by looking at the
group for whom the law is a restriction, not those for whom it is irrelevant. The Court also left
unclear what kind of evidence is needed to prove that a restriction poses a substantial obstacle,
leaving interpretation and implementation to the lower courts.

- Lower courts have grappled with how to determine whether an affected group constitutes
a “large fraction” of those for whom the law is relevant. In Planned Parenthood Minnesota,
North Dakota, South Dakota v. Daugaard, the district court rejected the proposition that a “large
fraction” should necessarily be defined as a majority of the relevant group. Instead, the court
interpreted Casey’s “large fraction” requirement as indicating that “the number of women
affected by the requirements must be more than a ‘small fraction’ of the group in question,™
Consider what percentage of women must be impacted by such a law for it to constitute a “large
fraction” under the holding in Casey. Did the Sixth Circuit in Cincinnati Women's Services v,
Taft err when it interpreted Casey's large fraction test to require that more than 12.5% of women
be precluded from obtaining an abortion? '

Further, consider the evidentiary hurdles plaintiffs face to present quantifiable evidence
that women have been or are likely to be impacted by restrictive abortion laws. Was the Seventh
Circuit correct in A Woman’s Choice v. Newman when it held that studies done in neighboring
states, indicating that an in-person informed consent and waiting period requirement resulted in a

10-13% reduction in the number of abortions performed, were insufficient to show that a similar
reductiont would occur in Indiana? Compare Judge Wood’s dissent, arguing that evidence on
undue burden “does not have to meet some heightened standard of perfection.”

T
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Abortion and Birth Control 4 €106

> United States District Court, 4 Abortion and Birth Control
S.D. Indiana, 4k106 k. Fetal Age and Vlablhty Trimester. Most
Indianapelis Division. Cited Cases

A WOMANS-CHQICE-EAST SIDE WOMEN'S A (Formerly 4k1.21) ,
CLINIC; Indianapolis Women's Facility; a Clinic for Before viability of the fetus, a woman has a right

Women, Inc.; Planned Parenthood of Central and under. the Unitéd States Constitution to choose fo
Southern indiana, Inc.; Fort Wayne Women's Health terminate her pregnancy. :
Organization, Inc.; Ulrich G. Klopfer, D.O.; Women's , o
Pavilion, Inc.; and Friendship Family Planning Clinic [21 Abortion and Birth Control 4 €106

of Indiana, ofi behalf of themselves and their patients

seeking abortions, P amtlffs 4 Abortion and BlI’th Control

V- ’ ‘ 4k106 k. Fetal Age and Viability; Trimester. Most
Scott C. ]\LEZLMMAN in his official capacity as Pz 0s- Cited Cases
ecuting Attorney for Marion County, and as repre- (Formerly 4k1.30)

sentative of the class of all prosecuting attorneys inthe
. State of Indiana; and Gregory Wilson, M.D., in his
 official capacity as Commissioner of the Indiana De-
partment of Health, Defendants.
No. IP 95-1148-C H/G.

A law designed to further the State's interest in fetal
life which.imposes an undue burden on the woman's
decision before fetal viability is unconstitutional;
“undue burden® is shorthand for the conclusion that a
state regulation has the purpose or effect of placing a

substantial obstacle in the path of a woman seekmc an

%.m

March 30, 2001. - ‘ abortion of a nonviable fetus,
.
Reproductive health care facilities and a licensed LEJ-Ab'ortion and Birth Contfel4@\r%31ﬁ4

physician who performed abortions’ brought action .
raising facial challenge to constitutionality of Indiana 4 Abortion and Birh Control ‘

statutory provision requiring that medical personnel - 4k104 k. Scope and Standald of Rewew Maost
provide state-mandated nformation concerning the Cited Cases’

abortion and alternatives to abortion “in the presence” 7my ax1.21).

of the pregnant woman. The District Court, Hamilton,

I, held that “in the presence” requirement imposed an

undue burden on a woman's constitutional right to

choose to end a pregnancy,

“Undue burden™ standard is the controlhno test f01
evaluating state reguiations of"abdrtions; standard has
two distinet and. independent pron'g's;_based on the

: may be sufficient to find an undue burden.:",
Judgment for plaintiffs. S : 3 : :

14] Constitutional Law 92 656
“West Headnotes A

92 Constm.ltlonal Law

111 Abortion and Birth Control 4 €102 92V Construction and Operancm of Constitutional
’ Provisions
4 Abortion and Bmh Control . 92v(F ! Constitutlonahty of Sta‘mtory P rovi-
4k102 k. Right to Abortion in Genelal Choice. sions
Most:.Cited Cases 92k656 k. Facial Invahdlty. Most -Cited
(Formerly 4k1.21) - Cases - .

(Formerly 92k44.1) : z
When a facial challenﬂe to-statute is successfu
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law in questionis declared to bé unenforceable in all
its applications, and not just in its particular applica-
tion to the party in suit.

15] Abortion and Birth Control 4 €+127

4 Abortion and Birth Contro!
" 4Kk127 k. Civil Liability and Proceedings.
Cited Cases
(Formerly 4k1.30}
In a facial challenge, those challenging an abertion
regulation do not have to wait for the law to take effect
and cause them harm. :

Most

161 Abortion ar:ld Birth Control 4 €112

“4 Abortion and Birth Control

4ki12 k. Information and Consent; Counseling,
Most Cited Cases

{Formerly 4k1.30)
Indiana statutory provision requiring that medical
personnel provide state-mandated information con-
cerning the abortion and alterniatives to abortion “in
the presence” of (he pregnant woman imposed an
undue burden on a woman's constitutional right to
choose to end a pregnancy; burden imposed by the “in
the presence” requirement, which required most
women to make two trips to a clinic in order to obtain
an abortion, was likely to prevent abortions for ap-

lis, IN,

FINDINGS OF FACT AND CONCLUSIONS OF
LAW .

HAMILTON, District Judge.

An Indiana law enacted in 1995 requires in almost all
cases that at least |8 hours before an abortion can be
performed, a woman must be given certain
state-mandated information concerning the abortion
and alternatives to abortion, See Ind.Code §
16-34-2-1.1. The law specifically requires that medi-
cal personnel provide some of this advance infor ma- -
tion “in the plesence > of the pregnant woman, The *
the presence” provision would require most women to
make two trips to a clinic in order to obtain an abor-
tion,

Plaintiffs in this case are reproductive health care
facilities that provide a range of services related to
pregnancy and women's health, including abortions up
to 12 weeks of gestation, and a licensed physician who
performs abortions. Plaintiffs contend the “in the
presence” requirement is unconstitutional because it
imposes an undue burden on a woman's constitutional
right to choose to end a pregnancy.

The Indiana statute is similar to a Pennsylvania law

proximately 10 to 13 percent of Indiana women who
would otherwise choose to have an abortion, roughly
1300 to 1700 per year. West's A.LC. 16-34-2-1.1.

West Codenotes 7

Held UnconstitutionalWest's ALC, 16-34-2-1,1*1151
Colleen Connell, The Roger Baldwin Foundation of
American Civil Liberties Union, Chicago, IL.

Janet Crepps, Center For Reproductive Law and Pol-
icy, Simpsonvilie, SC.-

Kenneth J. Falk, Indiana Civil Liberties Union, Indi-
anapolis, IN.

New Yoxl\Clty.

Mary I, Hoeller, White & Raub, Indianapolis, [N.

Jon_Laramore, Deputy Attorney General, Indianapo-

-svlvania v. Casey,

upheld by the Supreme Court against a facial chal-
lenge in Planned Parenthood of Southeastern Penn-
505 1.5. 833, 112 8.Ct. 27911 128
L.Ed.2d 674 (1992), as well as & Wisconsin law
upheld by the Seventh Circuit in Kar/in v, Foust. 188
Fi3d 446 {7th Cir.1999). Both decisions left open the
possibility, however, that-additional evidence on the
effects of such laws could establish an undue burden.
In this case, plaintiffs have presented evidence on the -
effects of such “in the presence” requirements that was
not presented to the courts in Casey or Karlin. The
additional evidence shows that [ndiana's “in: the
presence” requitement is likely to impose an undue
burden on the ability of many women to exercise their
constitutional right to choose to end a pregnancy.

The evidence shows that the burden imposed by the
“in the presence” requirement is likely te prevent
abortions for approximately 10 to 13 percent of Indi-
ana women who would otherwise choose (o have an
abortion-roughly 1300 to 1700 per year. Plaintiffs
have also shown it is highly unlikely that the effects of
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132 F.Supp.2d 1150
{Cite as: 132 F.Supp.2d 1150)

the law wiil result from any persuasive effect the
state-mandated information might have. There is no
evidence from other states or from Indiana showing
that tequiring such state-mandated information to be
provided to a woman in advance of an abortion
(wheLher in person or otherwise) actually persuades
womeén to choose childbirth over abortion.

Accordingly, as explained below, the “in the. pres-
ence” provision imposes an undue burden on a
woman's constitutional right to choose to end a preg-
nancy. The court is entering a permanent injlnction
against enforcement of the “in the presence” re-
quitement, which is severable from the other provi-
sions' of Public Law 187. This entry sets forth the
couitls findings of fact and conclusions of law pur-
suant to Fed R.Ciy. P, 52. The substance rather than
the court's label shall determine whether a mattet is a
finding of fact or a conclusion of law.

*1152 1. The Indiana Stature

Indiana has long required physicians performing
abortions to obtain the informed consent of their pa-
tients, just as they must obtain informed consent for
other medical procedures, Informed consent generally
requires that the patient be told the general-nature of
her condition, the proposed treatment or procedure,
the expected outcome, the material risks, and the

réstrainihg order and then by this court's preliminary
injunction. 4_Woman's Choice-Fast Side Women's
Clinic v. Newiman, 904 F.Supp, 1434 (8.D.Ind. 1995).

The central provisions of Public Law 187 state:

An abortion shall not be performed except with the
voluntary and informed consent of the pregnant
woman upon whom the abottion is to be performed.
Except in the case of a medical emergency, consent
te an abortion is voluntary and informed only if the

following conditions are met: - ‘

(1) At least eighteen (18) hours before the abortion
and in the presence of the pregnant woman, the
physician who is to perform the abortion, the refer-
ring physician or a physician assistant (as defined in
IC 25-27.5-2-10), an advanced practice nurse (as
defined in IC 23-23-1-1(h)), or a midwife (as de-
fined in JC 27-12-2-19) to whom the responsibility
has been delegated by the physician who is to per-
form the abortion or the referring physician has
orally informed the pregnant woman of the fol-
lowing: :

(A) The name of the physician performing the
abortion.

reasonable alternatives to the treatment or procedure.

See [nd.Code § 34-18-12-3 (informed consent for-

" purposes of medical malpractice action}.

Indiana's “informed consent” requirements for abor-
tions reach well beyond.the more general require-
ments for medical procedures. Abortions in Indiana
are criminal unless a number of conditions are satis-
fied, one of which is that “the woman submitting to the
abortion has filed her consent with her physician.”
Ind.Code § 16-34-2-1(1KB). Indiana Public Law
187-1995 (referred to here as “Public Law 187")
‘added special mandatory disclosure and waiting pe-
riod provisions for informed consent for abortions.
The law requires in almost all cases that certain med-
ical information and information about alternatives to
" abortion be provided to a woman orally at least 18
hours before she may have ar abortion. Some of the
medical information must be provided “in the pres-
ence of the pregnant woman,” The law was drafted to
have gone into effect on September 1, 1995, but it was
- enjoined from operation first by this court’s temporary

(B) The_nature of the_proposed pmcedlh‘e or treat- -
ment, ‘ -

(C) The risks of and alternatives to the procedure or
treatment,

(D) The probeble gestational age of the fetus, in-
cluding an offer to provide:

(i) a picture or drawing of a fetus;’
{i1) the dimengions of a fetus; and-

{iii) relevant information on the potential survival
of an unborn fetus; at this stage of development,

(E) The medical risks associated with carrying the
fetus to tern.

(2) At least eighteen (18) hours befo:re the abortion,
the pregnant woman will be orally informed of the

© 2010 Thdmson Reuters, Ne Claim to Orig. US Gov. Works.
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following:

(A) That :mediéa{ assistance benefits may be avail-
able for prenatal care, childbirth, and neonatal care
from the county office of family and children.

(B) That the father of the unborn fetus is legally
required to assist in the sapport of the child. In the
case of rape, the information lequued under this
clause may be omitted.

{C) That adoption alternatives are available and that
adoptive parents may legally pay the costs of pre-
natal care, childbirth, and neonatal care.

*1153 (3) The pregnant woman cettifies in writing,
before the abortion is performed, that the informa-
tion required by subd1v1smns {1) and (2) has been
provided,

Ind.Code § 16-34-2-1.1. Anyone who knowingly or
intentionally performs an abortion in violation of these
_requirements is subject to criminal penalties. Ind.Codg
88 16-34-2-1, 16-34-2-7. The evidence here shows
that only a few women are referred to abortion pro-
viders by other physicians. See Ex. 25 (approximately
four percent of patients in one clinic were referred by
outside physician). Thus, the practical ¢ffect of the “in
the presence” requirement is to require a woman tc

which' “the attending physician, in the exer-
cise of her clinical judgment in light of all
factors relevant to a woman's life or health,
concludes in good-faith that medical com-
pilications in her patient's pregnancy indicate
the necessny of treatment by therapeutic
abortion,” including “serious and permanent
mental  health  issues.” A Woman's
Choice-Egst Side Women's Clinic v. New-
man, 671 NE2d 104, 111 {Ind. 1996} {ans-
wering certified questions in this case).
Plaintiffs are no longer pursuing their chal-
lenge to the medical emergency language of
Public Law 187.

. Procedural Background

Plaintiffs filed their complaint on August 24, 1995,
asserting that Public Law 187 would impose undue
burdens on a woman's constitutional right to choose to
end a pregnaucy.m Defendants are a class consisting
of all prosecuting attorneys in the State of Indiana,
with Scott C. Newman of Marion County as repre-
sentative of the class; and the Commissioner of the
Indiana Department of Health,™

FN2. In thefr complaint, plaintiffs also chal-
lenged an I[ndiana statute providing . that
abortions after the first trimester may be

malce two tr lpS to an abortion clinic in order to obtain
an abortion. ™

FN1. Exhibit 25 was considered when the
court issued its preliminary injunction, See 4
Woman's Choice, 904 F.Supp. at 1433, De-
" fendants have not sought to revisit the ques-
tion of this practical effect. Public Law 187
also confains an exception to the disclosure
and waiting period. requirements when a
“woman faces a “medical emergency,” which
is defined to mean: “a condition that, on the
basis of the attending physician's good faith
clinical judgment, complicates the medical
condition of a pregnant woman so that it
necessitates the immediate termination of her
pregnancy to avert her death or for which a
delay would create serious risk of substantial
and irreversible impairment of a major bodily
function,” jnd.Code § 16-18-2-223.5. The

Supreme Court of Indiaria has construed this

language broadly to include any situation in

erformed-onty “in-a-hospitatorambulatory ———
P Y

outpatient surgical center” Ind.Code §
16-34-2-1(2)(B). Plaintiffs did not request a
preliminary injunction against that provision
and have not presented evidence cencerning
it. That claim is dismissed without prejudice.

FN3. Plaintiffs originally named John C.
Bailey as a defendant in his official capacity,
Pursuant to Fed.R.Civ.P, 25(d), Gregory
Wilson has been substituted as the current
Commissioner of the Indiana Depaltmem of
Health.

On August 25, 1995, plaintiffs filed a verified motion
for a preliminary injunction and expedited hearing,
asserting that enforcement of Public Law 187 would
cause immediate and irreparable harm. After a hearing
on August 30, 1993, the court entered a temporary
restraining order enjoining enforcement of the chal-
lenged law for ten days. The coultalso issued an order
certifying the defendant class. 2 The parties agreed to
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a short extension of the temporary restraining order,
and the court heard évidence on plaintiffs’ motion for a
oreliminary injunction on October 11-13, 1995, Also
on October 13, 1995, defendants filed a motion to
certify the interpretation of the medical emergency
exception to the Supreme Court of Indiana:

FN4, The court's ariginal order certifying the
defendant class invited further consideration

" of the issue. Neither side has raised the.class
issue since-then.

On November 9, 1995, the court issued a preliminary
injunction enjoining enforcement of Public Law 187.
See 4 Woman's Choice, 904 F.Supp. 1434, The court
also granted defendants’ motion to certify the inter-
pretation of the medical emergency exception to the
Supreme Court of *1154 Indiana. After the state court
answered certified questions about the scope of the
medical emergency exception, defendants moved to
vacate or modify this court's preliminary injunction.
On October 14, 1997, this court modified its prelimi-
nary injunction. See 4 Woman's Choice-East Side
Women's Clinie v, Newman, 980 F.Supp. 962
(5.0.Ind. 1997). The state court's construction of the
medical emergency exception persuaded this court
that the law's enforcement should not be enjoined
entirely. However, the court found that the grounds for
the preliminary injunction against enforcement of the

The record at this point includes evidence from the
carlier stages of this case, a court trial on' November
1-2, 1999, and later writter; supplements to the evi-
dence by both sides. After post-trial briefing and fur-
ther evidentiary submissions. in writing, the court
heard additional argument, The issues have been fully
briefed and are ripe fot decision.

UL Legal Framework Governing Abortion Regula-
tions

A. The “Undue Burden” Standard

“The issue of abortion is one of the most contentious
and confroversial in ¢ontemporary American society.
it presents extraordinarily difficult questions that, as
the Coutt recognizes, involve ‘virtually irreconcilable
points of view.” ” Stenberg v. Carhari, 330 U8, 914,
120 _8.Ct. 2597, 2617-18, 147 1..Ed.2d 743 (2000)
(O'Connor, J., concurring), Notwithstanding the con-
tention and. controversy, some bread principles have
been established by the Supreme Court.

[1] First, before viability of the fetus, a woman has a
right under the United States Constitution to choose 1o
terminate her pregnancy. Stenberg, 120 8.CL. at 2604,
citing Planned Parenthovd of Seuthegstern Pennsyl-
vania v, Casey, 505 1.3, 833, 870. 112 $.Ct. 2791

120 L.Ed.2d 674 (1992) (controilmg ]omt oplmon of

i 1€ presence. requirement in Public Law 187
temained valid and that the requirement was severable
from the remaining portions of Public Law 187,

The court therefore modified its preliminary injunc-
tion to permit enforcement of the waiting period and
mandatory disclosure provisions of Public Law 187,
concluding that, on the record befare the court, plain-
tiffs were not likely to succeed in showing that the
mandatory disclosure and waiting period requirements
would impose burdens that would actually prevent a
substantial number of women from having abortions
they wouldl otherwise choose to have. The court also
concludad that plaintiffs were still likely to succeed on
their challenge to the “in the presence” requirement.
The .court therefore also modified its injunction
against enforcement of that requirement by directing
that the state-mandated information could be provided
by telephone,
I

Plaintiffs now challenge the constitutionality of only
the *in the presence” requirement of Public Law 187.

O'Connor, Kennedy, and Souter, JI.

FNS. The joint opinion signed by Justices
O'Connor, Kennedy, and Souter, and joined
in part by Justices Blackmun and Stevens,
provided the narrowest grounds for the
judgment of the Court on all questions. That
opinion therefore states the controlling
holdings of the Court, See Marks v. United
States, 430 U5, 188, 193, 97 5.Ct. 990, 51
L.Ed.2d 260 (1977) (when no single rationale
explaining the result enjoys the assent of five
Justices, the holding of the Court may be
viewed as that position taken by the Justices
who concurred in the judgment on the nar-
rowest grounds). Accordingly, :the Court
majority In Stenberg and several dissenting
justices treated the joint opinion in Casey as
the controlling. statement for the: court. See
Stenberz, 120 8.C1. at 2604 (majority); id- at
_2_@2_! (Rehnquist C.J., dissenting) (citing
I., dissenting);
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id at 2636 (Thomas, T., dissenting),

[21[3] Second, “a law designed to further the State's
interest in fetal life which imposes an undue burden on
the woman's decision before fetal viability” is un-
constitutional. Stenberg, 120 S.Ct._at 2604, quot-
ing®1155 Casey, 503 U.S. at 877, 112 S.Ct,_ 2791,
. An “undue burden is ... shorthand for the conclusion
that a state regulation has the purpose or effect of
placing & substantial obstacle in the path of a woman
seeking an abortion of a nonviable fetus.” /d The
standard has two distincet and independent prongs,
_based on the purpose of the law and the effect of the
law. Either may be sufficient to find an undue burden.

_Casey and Stenberg together establish the “undue
burden” standard as the controlling test for evaluating
state regulations of abortions, The unadorned lan-
guage of the undue burden test-determining whether a
state faw has “the purpose or effect of placing a sub-
stantial obstacle in the path .of a woman seeking an
abortion of a nonviable fetus”-does not draw sharp
lines on the legal map. This court's task in this case is
to apply the undue burden test to the evidence in this
case, For purposes of this case, the best guide to the
meaning of the Supreme Court's language is the

- Court's application of the test in Casey itsel ;"

FN6. In Sienberg, the Court addressed a

Nebraska law profibiting particufar surgical——

methods used in late-term abortions. The
Court found that the state law imposed an
undue burden in two different respects. First,
the law lacked the constitutionally required
exception “for the preservation of the life or
health of the mother.” 120 5.Ct. at 2613. In
this case, however, the Supreme Court of
Indiana has saved Public Law 187 with re-
" spect to protecting the health of the woman
by giving an expansive reading to the statu-
tory language of the medical emergency ex-
ception, See A Woman's Chelce, 671 N.E2d
at 111, That application of the undue burden
standard in Stenberg therefore is not in dis-
pute here, Second, the Nebraska law in
Stenberg imposed an undue burden by out-
lawing both the “dilation and evacuation”
procedure used most commonly in second
trimester abottions, as well as the rare “dila-
tion and extraction” method. 120 _5.Ct. at
2613, In fact, Nebraska agreed that il the

statute ‘were properly construed to bar:both
methods, it would impose an undue burden.
id. The specific issues in this case are so
different from those in Stenberg thal the Su-
preme Courl's applications of the uhdue
burden standard in Casey itself provide more
specific guidance.

At issue in Casey were Pennsylvania statutes: that
required disclosures of state-mandated information to
the woman before she could give informed consent;
required a woman to wait 24 hours after such disclo-
sures before obtaining an abortion; required a minor to
have parental consent prior o obtairing an abortion;
and required a married woman to notify her husband
before obtaining an abortion, :

The controlling joint opinion by Justices C'Connor,
Kennedy, and Souter in Casey articulated the undue
burden standard and then applied it to those statutory
requirements, A majority of the Court held that the
requirements of mandatory disclosure, a 24-hour
waiting period, and parental consent for minors had
not been shown te impose an undue burden on women
seeking pre-viability abortions. See 505 U.8. at
885-87. 899-000, 112 §.Ct. 2791 (O'Connor, Kenne-
dv, Souter, J1.), id. at 967-71, 112 S.Ct. 2791 (Rehn-
quist, C.I., joined by White, Scalia, Thomas, J1.). ‘A
different majority of the Court struck down the re-

before seeking an abortion because the requirement
was likely to prevent a significant number of women
from obtaining an abortion. See 505 U.8. at 893 112
$.Ct. 2791 (O'Connor, Kennedy, Souter, JJ. J{)ll’led by
Blackmun and Stevens, J1.).

Pennsylvania's spousal notification requirement: was
the only provision for which the Court found sufficient
evidence of an undue burden on a woman's right to
choose to terminate a pregnancy, The portion of the
joint opinion striking down that requirement therefore
provides the surest guide to the type of showing re-
quired to meet the undue burden standard in a facial
challenge. See Kariin v. Foust, 188 F.3d at 480 (ac-
knowledging instructive significance of this portion of
Casey); see also Casey, 505 U.S. at 920 n. 6, 112 S.Ct,
2791 (Stevens, J.) (“The meaning of any legal stan-
dard can only be understood by *1156 reviewing the
actual cases in which it is applied.”}.

When the Casey Court struck down the spousal noti-
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fication law, the record did not include statistical
evidence of the effects of any similar spousal notifi-
cation requirements in other states, The record in-
cluded substantial evidence and findings of fact on the
frequency of domestic violence and the role that
pregriancy often plays as a flashpoint for such violence
against women and their children. See 303 U5, at
887-92, 112 8.Ct. 2791, The Court also considered
“limited research”
ments that involved “samples too small to be repre-
sentative.” fd at 892, 112 S.Ct, 2791. That research
also supported findings of fact indicating that, when
married women do not notify their husbands of their
decisions to have an abortion, in most cases the
preghancy is the result of an extramarital affair or, if
tlie husband is the father, the husband and wife are
experiencing marital difficuities, often accompanied
by viclence, /d, The Court concluded that the research
and the district court findings “reinforce what com-
mon sense would suggest.” fd at §92-93, 112 8.Ct,
2791, Although spouses in healthy marriages discuss
-such | important and intimate decisions, “there are
millions of women in this country who are the victims
of regular physical and psychological abuse at the
hands of their husbands. Should these women become
pregnant, they may have very good reasons for not
wishing to inform their husbands of their decision to
obtain an abortion.” Jg at 893, 112 $.Ct. 2791.

on spousal notification require-

upon whom the statute operates; it begins there, Leg-
islation is measured for consistency with the Consti-
tution by its impact on those whose conduct it affects.”
05 U5, at894, 112 5.CL. 2791, The Court recognized
the target of the legislation as married women seeking
abortions who did not wish to notify their husbands of
their intentions and who did not qualify for one of the
exceptions to the requirement. The Court found that
the prospect of domestic violence would mean that,
“in a large fraction of the cases in ‘which [the re-
quirement] is relevant, it will operate as a substantial
obstacle to a woman's choice to undergo an abortion.
It is an undue burden, and therefore invalid.” /d at
895, 112 §.Ct. 2791. The Court did not quantify more
precisely the “large fraction” or its denominator.

The portion of the joint opinion in Casey addressing
the mandatory disclosure and waiting period re-
quirements in the Petinsylvania law is also highly
instructive here, of course, especially since the Indiana
law was modeled on the Pennsylvania law upheld in
Casey. The joint opinion recognized that the law
would impose some burden on women seeking abor-
tions in terms of increased cost and: delay, but the
Court was not persuaded that those burdens were so
great as to be “undue burdens.” See /. at §86-87. The
Court acknowledged the district court's findings that
delays would require two trips to a #1157 clinic, thus
increasing exposure of women to “the harassment and

The-factthat-a-taw may-maie-abortions-mor E“d‘l‘FF 'Ctl']iihﬁ%ﬂ'l‘l't'y—@f protesters-at-etinies;and-that-“forthese

or expensive to obtain does not, the joint opinion in
Casey emphasized, necessarily show that the law
imposes a substantial obstacle. /d. at 893-94, 112 8.Ct.
2791, What made the difference for the Court was the
‘evidence supporting the following conclusion about
the spousal notification law: “We must not blind
ourselves to the fact that the significant number of
women who fear for their safety and the safety of their
childien are likely to be deterred from procuring an
abortion as surely as if the Commonweaith had out-
lawed abortion in all cases,” /d,_ ai 894, 112 _S.Ct

The defendants in Casey argued that the spousal notice
requirement could not be an “undue burden” because
it would affect only about one percent of women
seeking abortions, (About 20 percent of women

+ ~ seekihg abortions were married, the evidence showed,

and 93 percent of those women netified their husbands
on their own.} The Court rejected the argument: “The
ahalysis does not end with the one percent of women

women who have the fewest financial resources, those
who must travel long distances, and those who have
difficulty explaining their whereabouts to husbands,
employers, or others, the 24-hour waiting penod will
be ‘particularly burdensome.” ” 305 U.S, at 886, 112
8.Ct. 2791, quoting 744 F.Supp. 1323, 1352
{E.1D.Pa.1990). The Court described these findings as
“troubling in some respects,” but inadequate to dem-
onstrate that the waiting period imposed an “undue .,
burder.” 505 1.5, at 886, 112 8.Ct. 2791, The Court
concluded: “Hence, on the record before us, and in the
context of this facial challenge, we are not convinced
that the 24-hour waiting period constitutes an undue
burden.” /4, at 887, 112 8,Ct, 2791 :

That conclusion in Casey left the door open for poss-
ible future challenges, such as the one here, to similar
state laws modeled after the Pennsylvania statute if
parties challenging such laws could: come forward
with evidence that would meet the “undue burden”
standard. See Planned Parenthood of Southeastern
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Pennsylvania v, Casev. 510.0.8. 1309, 1313, 114
$.Ct. 909, 127 L.Ed.2d 352 (1994) (Souter, Circuit
Justice} (denying applicaticn for a stay of Court of
* Appeals' refusal on remand to consider additional
avidence on the likely effects of Pennsylvania's sta-
tute, but noting that “litigants are free to challenge
similar restrictions in other jurisdictions, as well as
these very provisions as applied™)y, Karlin v. Foust
188 F3d at 484 (“*We conclude plaintiffs are not
precluded from challenging a waiting period provision
nearly identical in all respects to the one upheld in
Casep.”),

The parties here have recognized, as the Supreme
" Court and the Seventh Circuit -have taught, that ap-
plication of the effects prong of the undue burden
standard to similar laws could lead to different results
in different states. Such different resuits may occur
either because new evidence is presented regarding
the actual effects of such laws, or perhaps because of
demographic or geographic factors unique to a par-
ticular state. Thus, the Supreme Court's decisicn in
Casey did not control the validity of a similar law in
Wisconsin where different evidence was presented.
See Kariin, 188 F.3d at 483 (recognizing that Casey's
decision to uphold Pennsylvania law did not control
constitutionality of Wisconsin law). Nor should the
Wisconsin case control the validity of Indiana's law in
a case where additional and different evidence has

FN7
been-presented.

. : |
judicative facts). In Hope Clinic, the Court of
Appeals was dealing with conflicting find-
ings from two district courts made at essen-
tially the same time on .essentially the same
medical issues. With respect to “in the pres-
ence” requirements, however, the available.
evidence has been growing over time. This
court has before it evidence that was not
presented to the district court or the Court of
Appeals in Karlin v. Foust. -

B. Burden of Proof for a Facial Challenge

[41[5] Plaintiffs have brought a facial challenge to the
“in the presence” requirement before it could take
effect, In bringing a facial challenge, “a party seeks to
vindicate not only [her] own rights, but those of others
who may also be adversely impacted by the statule in
question.” *1158Chicago v. Morales, 327 1.8, 41, 55
0,22, 119 5.Ct, 1849, 144 L Ed.2d 67 (1999). “When
a facial challenge Is successful, the law in question is
declared to be unenforceable in 4ll its applications,
and not just in its particular application to the party in
suit.” fd_at 74, 119 S.Ct. 1849 (Scalia, J. dissenting)
(emphasis in original). In a facial challenge, those
challenging an abortion regulation do not have to'wait
for the law to take effect and cause them harm.

Since Casey was decided in 1992, the lower federal

FN7. In the Hope Clinic opinions, the Se-
venih Circuit's majority and dissent debated
the consequences of conflicting factual
findings by two district courts on medical
issues related to procedures used in late~term
abortions. See Hope Clinic v, Rvan, 195 F.3d
857, 873 (7th Cir,1999) (en banc } (slating
“that none of the Supreme Court's decisions
in abortion cases suggests that the same law
would . be constitutional in one state, and
unconstitutional in another, depending on a
district courl's resolution of factual "dis-
putes”}, vacaied, 530 U.S. 1271, 120 §5.Ct
2738, 147 L .Ed.2d 1001 {2000); Hope Clinic,
195 [F.3d at 883-85 (Posner, J., dissenting)
(addressing problems posed, when constitu-
tionality of similar state statutes depends on
factual findings of district judgés in different
cases and arguing that effects of law should
be treated as legislative facts rather than ad-

courts have debaed whetherfactgl clellenges totlaws

regulating abortions should be governed by the “un-
due burden” standard as the Court actually applied it
in Casey or by the so-called “Saferno standard,” which
requires a demonstration “that no set of circumstances
exists under which the [statute] would be valid.” See
United States v. Salerng, 481 1.8, 739, 745, 107 5.CL
2095, 95 L.Ed.2d 697 (1987) (upholding federal Bail
Reform Act against facial chailenge under Eighth
Amendment). The Court in Casey did not expressly
overrule or reject the Salerno standard, but the Court
did not apply the standard in evaluating the facial
challenge to Pennsylvania's abortion regulation. The
joint opinion in Casey found that a woman's right to
choose to terminate or continue her pregnancy must be
protected from “undue-burdens” imposed by a stale
regulation. Casey, 503 U.S. at 876, 112 §.Ct. 2791,
The joint opinion further held that a regulation im-
poses an undue burden if it operates as a substantial
pbstacle fo “a large fraction” of the women “for whom
the faw is a restriction.” {d gt 893, 112 S.Ct. 2791,
Applying this standard, the Court struck down the
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statute's spousal notification requirement, finding that
the provision was likely to pose a substantial obstacle
to a significant fraction of the women affected by the
restriction. /d. at 893-97, 112 S.Ct. 2791.

The apparent tension between Casey and the Salerno
standard for facial challenges has resulted in a circuit
split regarding the proper standard for facial chal-
lenges to abortion regulations. See Hope Clinic v.
Rvan, 195 F.3d 857, 865 (Tth Cir.1999) (em banc )
(“Courts of appeals are divided on the question
whether Salerno applies to abortion legislation.”),
vacated, 330 U.5. 1271, 120 8.Ct. 2739, 147 1..Ed.2d
1002 (2000); Carfiart v. Stenberg, 192 F.3d 1142,
1149 (8th Cir.1999) (“In considering a challenge to
the facial validity of an abortion regulation, we follow
the standard set out in Casey.”™, af]"d 530 1).8, 914,
120 5 Ct. 2597, 147 L.Ed.2d 743, 28

FN8. See also Plowned Parenthood of
Southern Arizona v, Lawall, 180 F.3d 1022
1025-27 (9th Cir.1999) (reviewing split
among lower courts and concluding that
Casey is the proper standard in the context of
facial challenges to abortion statutes), as
amended by, 193 F.3d 1042 (9th Cir.1999)
{amending prior opinion and denying re-
hearing) (O'Scannlain, J., dissenting from
i denial of rehearing and criticizing panel for

ter, 102 F.3d 1112, 1116_(10th Cir,1996)
(rejecting district court's use of Salerno
standard and finding “that the proper test af- -
ter Casey is the ‘undue burden’ standard ap-
plied by the Court in that case™); Burnes v,
Moore, 970 F.2d 12, 14 & 1. 2 (5th Cir.1992)
{per curiam) (noting that the “Casey joini
opinion may have applied a somewhat dif-
ferent standard™ than Salerno, but refusing to
“interpret Casey as having overruled, sub
silentio, longstanding Supreme Court
precedent” governing facial challenges).

In ruling on plaintiffs' motion for a preliminary in-
junction, this court concluded that “Casey effectively
displaced Salerno's *1159 application fo abortion
laws.” A Woman's Choice, 904 F.Supp. at 1448, citing
Planned Parenthood, Sioux Falls Clinic v. Miller, 63
F.3d 1452, 1458 (8th Cir.1995) (“We choose to follow
what the Supreme Court actually did-rather than what
it failed to say-and apply the unduve-burden test.”).
This court adheres to that view, follows what the Su-
preme Court has actually done in Casey and Stenberg,
and applies the undue burden standard as applied in
those cases.

V. The Effects Prong of the Undue Burden Test

6] In applying the effects prong of the undue burden

I tinding that Salerro standard no longer ap-
© plies to facial challenges to abortion sta-
tutes); Women's Med. Profl Corp. v. Voino-
vich, 130 F.3d 187, 193 {ath Cir.1997)
(finding “that Salerno is not applicable to
facial challenges to abaortion regulations” and
applying Casey standard); Manning v, Hunt,
119 F.3d 254, 268 n. 4 (4th Cir.1997) (ap-
plying Saferno standard of review because
the parties did not challenge the district
court's application of this standard, and not-
ing that the Supreme Court had not expressly
overruled Salernoy, Couseway Medical Suite
v, fevoub,__ 109 T.3d_ 1096, 1104 (5th
Cir.1997) (“As far as we can tell, the Court
appears. to be divided 3-3 on the Saler-
no-Casey debate, and it would be ill-advised
for us to assume that the Court will abandon
Salerno because three members of the Court
now desire that result.”), vacated on other
grounds, Chpalobi v. Foster, 244 F.3d 403
(5th Cir.2001) (en banc); Jane L. v. Banger-

test, the question is whether the “in the presence”
requirement of Public Law 187 is likely to impose an
“undue burden” on Indiana women who seek to have
abortions. kn terms of Casey, would the law operate to
place a “substantial obstacle” in the path of “a large
fraction™ of the women for whom the law operates as a
restriction? See 305 115, at 895, 112 8.C¢t, 2791, The
best available guide to answer this question in this
facial challenge comes. from the post-Casey expe-
rience in other states that have implemented
“two-trip” requirements, as well as from the expe-
rience in Indiana and other states that have imple-
mented waiting period and mandatory disclosure re-
quirements without requiring two trips. Mississippi
has been studied most closely, but evidence in this
record also pertains to Utah, Louisiana, North Dakota,
and Indiana itself. ‘

In applying the undue burden test, it is important to
distinguish between two factual questions. The first is
whether “two-trip” laws have a significant effect on
abortion rates and practices. That issue is the subject
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of extensive statistical evidence and debate. As ex-
plained below, the answer is yes. The court finds as a
fact that enforcement of the “in the presence” re-
quirement ip Indiana, which effectively requires two
trips to an gbortion clinic, (a) is likely to cause a sig-
nificant decline of approximately 10 to 13 percent in
the rate for Indiana women having abortions, which
amounts to approximately 1300 to 1700 per year; (b)
is ‘likely to cause significant increases in travel
out-of-staie to have abortions; and (¢) is likely to cause
a significant increase in the proportion of second tri-
mester abortions, which are both riskier and more
expensive than earlier abortions.

Proof that the law is likely to cause a decrease in the
aborticn rate is not sufficient by itself, however, to
_show that the “in the presence” requirement weuld
“impose an undue burden on women. Putting aside for
the moment the increase in second trimester abortions
and the changes in interstate travel for abortions, if the
effect of the law, with its combination of
state-mandated information and the required waiting
period, were to persuade women o change their minds
about whether to have an abortion, that effect would
be constitutional under Casey. Casey upheld the
Pennsylvania waiting period and mandatory disclo~
sure law precisely because the stale was entitled to
take some 1_n'easures to try to persuade women not to
have abortions. See 505 U.S. at 883, 112 S.Ct, 2791,

tions. The sum of this evidence, and the absence of
evidence of any persuasive effect, shows convincingly
that the predicted reduction in abortion rates would.
result not from persuasion but from restrictions posing
a substantial obstacle for seme women's ability to
obtain abortions. ' :

Accordingly, the court further finds as a fact that the
likely effects of the “in the presence” requirement
would not be the result of any persuasive effect of the
state-mandated information or the required waiting
petiod. The likely effects would instead result from
the burdens that the “in the presence” requirement
would impose on women. The court explains next the
evidence supporting these findings on the reduction in
rates and other effects of the law, as well as the rea-
sons for the reduction. :

A. Effects of "In the Presence” Requirements on
Abortion Rates

1. The Evolution of the Data

The parties have submitted extensive evidence rele-
vant fo the effects prong of the undue burden test, In a
sense, the litigation process has produced an ongoing
dialogue among expert statisticians and judges in this
case and in Karfin v. Foust. From the outsel of this
case, plaintiffs have relied primarily on Dr. Stanley

The second factual issue, therefore, is whether the
expected reduction in abortion rates would result from
any persuasive effect the law might have, or whether
the reduction would result instead from the law posing
substantial obstacles for women seeking abortions.
. That question cannot be answered by examining only
the abortion rate statistics in states requiring two trips
to clinics, However, states that require mandatory
disclosures and waiting periods without requiring two
trips have not shown any significant reduction in
abortion rates resulting from those requirements. That
evidence indicates that such laws have no detectable
persuasive effects. There is also a complete lack ofany
other evidence tending to show that mandatory dis-

closures and waiting periods have any persuasive

effect. In addition, the evidence shows that a two-irip
law is likely to increase the number of women *1164
leaving the enacting state to obtain abortions in other
states and to decrease the number of women from
other states coming to the enacting state to have

abortions, and tp increase the frequency of later abor-

Henshaw, a statistician with the Alan Guitmacher
Institute. After  this court's preliminatry - injunction
decision in-1995, Dr, Henshaw also testified in the
case challenging the similar Wisconsin law in Karlin,
The State of Wisconsin in Karfin refied on Dr. Peter
Uhlenberg, a professor of sociology at the University
of North Carolina, to crificize and rebut Dr. Henshaw's
work. Judge Crabb reviewed the work of both experts
in her decision, See Karlin, 975 F.Supp. at 1215-18.

Judge Crabb relied on Dr, Henshaw's data and analysis

- to find that the Mississippi two-trip that took effect in

1992 law caused a statistically significant reduction in
the rate of abortions for Mississippi residents. /d. at
1217. However, Judge Crabb was not convinced by
the evidence offered in that case that the reduction was
caused by burdens the law imposed rather than by a
possiblé persuasive effect. /d. at 1217-18. The Seventh
Circuit did not disturb either finding. See 188 F.3d al -
that it turns first on whether Indiana and its experts
have undermined the basis for expecting the *“in the
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presence” requirement to cause a reduction in the
abortion rate, and second, if not, it turms on whether
plaintiffs have come forward with sufficient evidence
in this case to enable this court to reach a reliable
" conclusion about whether the reduction would result
. from persuasive effects or from burdens on women
seeking abortions.

For the trial of this case, both Dr, Henshaw and Dr.
Uhlenberg refined and supplemented their work. At
trial the state also offered evidence from Dr. Lee Jen
Wel, ia professor of biostatistics at Harvard. At each
step 6f the process, the dialogue has gone a step of two
further as Dr. Henshaw and Dr. Uhlenberg (with the
fresh support from Dr. Wei) have responded to criti-
cisms from one another and from the courts.™ This
process continued even *1161 beyond the trial as the
court held the record open for further submissions of

written evidence from Dr. Henshaw and Dr. Uhlen-
berg.jM

~had criticized Dr. Henshaw's preliminary
study for using some data from 1993, after
the Mississippi law took effect, to make
seasonal adjustments in calculating an ex-
pected rate of abortions. See Karlin, 975
F.Supp. at 1216; see also A Woman's Choice,
904 F.Supp. at 1456 {(addressing similar

appellate courts in Kariin-whether the (re-
ported)} closing of one abortion clinic in
southern Mississippi in 1992 undermined the
reliability of Dr. Henshaw's ‘analysis of the
Mississippi daia, See Kgrfin, 188 F.3d at 487
(addressing combinéd effect of clinic closing
and missing data from Loulsiana); Karin,
975 F.Supp. at 1216. The parties submitted
additional evidence after trial in the form of
short supplemental depositions’ from Dr.
Uhlenberg and Dr. Henshaw to address this
factual issue and its potential effect on Dr.
Henshaw's overall analysis. Dr, Uhlenberg's
deposition exhibits contained an affidavit
from another lawsuit in which the doctor who
operated the clinic in Gulfport stated that the
clinic was closed for ten months in 1992. Ex.
377 § 10. There is also conflicting evidetce
about whether that doctor performed more
abortions than were reported. See Uhlenberg
Supp. Dep. 19. The net result of that addi-
tional evidence, as discussed below, shows
that Dr. Henshaw's overall analysis remains
valid, The same effects were observed in
Mississippi when the southern counties were
excluded from consideration altogether.

As a resull of this ongoing process of analysis, this
court cannot assume that the courts’ and the experts'

criticism Taised by defm’rse—w'rm'es's—at—pre-i%lil-i@f—ad@Pt-i@)F\S-G-‘F—@1'—9141-1GiSJﬂs-Qf—D-L*HP“Q“"“"“ and

liminary injunction stage of this case). That
criticism was mooted by Dr. Henshaw's fur-
~ ther work, which avoided use of the 1993
. data for any seasonal adjustment. Similarly,
: Dr. Uhltenberg was criticized in Karlin for
excluding from his Mississippi calculations
data from July and August 1992 on the theory

that some women might have accelerated .

their scheduling of abortions to anticipate the
effective date of the law in August 1992, See
Karlin, 975 F.Supp. at 1216-17 (court found
method “suspect for excluding both July and
August™), Dr, Uhlenberg's new calculations
in this court included the data from both
months, mooting that earlier criticism,

ENIQ. The court invited further evidence
from both sides because, at the close of trial,
the record in this case was simply silent on
one factual matter that had received consi-
derable aftention from both the district and

Dr. Uhlenberg's findings are still valid. As shown
below, Tor example, in response to very specific criti-
cisms of his study of Mississippi's experience, Dr.
Henshaw has conducted further analyses to test those
criticisms. The court now turns to the evidence con-
cerning several states, beginning with Mississippi.

2. Dr. Henshaw's Mississippi Studies

After Casey was decided in June 1992, a similar Mis-
sissippi law took effect on August 8, 1992. The law
requires a woman seeking an abortion to receive cer-
tain information in person at least 24 hours before the
abortion. Dr. Henshaw and colleagues studied abor-
tion data from Mississippi and other states to evaluate
the effects of the law on women seeking abortions.
The results of that study were published in the Journal
ofthe American Medical Association in 1997. Ex. 224
(“JAMA article™). That study was more detailed, pre-
cise, and reliable than the preliminary study presented
to this court in 1995 as part of the preliminary Injunc-
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tion proceedings. See 904 F.Supp, af 1454-35. (It also
appears that the TAMA article may not have been
available to the Seventh Circuit in Kariin v. Foust. The
court's opinion, in Karlin refers to a study of the
number of abortions performed in Mississippi in the
seven months befme'the law toolc effect and ﬂve

was the preliminary study 11115 cou:t also consldmed.
See Ex. 3.) The analysis in the JAMA article used both
a time series model looking at the twelve months
before and the twelve months after the law took effect,
and regression ‘analyses using data from the three

_years before the law took effect and the two years
after, The JAMA article also introduced comparisons
to Georgia and South Carolina for both the time series
and the regression analyses.

The Mississippi study in the JAMA article shows that
when the twelve months before and after the new
Mississippi law took effect are compared: (1)the tetal
rate of abortions for Mississippi residents (regardless
of where they were obtained) decreased by approx-
“imately 16 percent; (2) the proportion of Mississippi
residents traveling to other states to obtain abortions
increased by approximately 37 percent; and (3) the
proportion of second trimester abortions for Missis-
sippi residents*1162 increased by approximately 40
percent, Ex, 224 at 655. (The state's expert Dr. Uh-
{enberg replicated these results, but criticized their

9.)

To test the significance of these changes, Dr. Henshaw
and his colleagues compared the Mississippi data to
data from Georgia and South Carelina, which did not
impose similar changes in their abortion laws. All
three states; are southern states and had comparable
abortion laws, apart from the law being evaluated, All
three also had relatively reliable abortion data, in-
cluding data from neighboring states under reciprocal
agreements. Thus, the authors could account for
women who left their home states to have abortions in
neighboring states. See Ex. 224 at 654 The authors
also noted that all three states had large non-white
populations, which allowed race-specific analysis of
data. /d.

The time series analysis showed that Mississippi res-
idents obtained 16 percent fewer abortions in the
twelve months after the law tool effect as compared to
the twelve months before. Abortions during that same

period declined by thiee percent in” Georgla and by
five percent in Seuth Carolina. Ex. 224 at 655 (Table
1). By comparing the changes in rates, the researchers
found that the decrease in Mississippi was 14 percent
as compared to Georgia and 12 percent as compared to
South Carolina. The confidence intervals for the Mis-
sissippi changes as compared to the changes in-the
other states showed that the changes in Mississippi
were statistically significant, meaning they were un-
likely to have resulted from random fluctuations../d.

The researchers also broke down the data for all three
states by age and race. The declines in Mississippi
rates were greatest for white adults and white teenag-
ers, indicating decreases of 24 and 22 percent respec-
tively. Ex. 224 at 656 (Table 2). The decline for
non-white adults in Mississippi was smaller, and there
was no decline for non-white teenagers. .

The increase in second trimester abortions in Missis-
sippi also withstood comparison to the other states.
Georgia and South Carolina experienced essentially
no change in-the rate of second trimester abortions,
The rate in Mississippi increagsed by a very substantial
40 percent. The difference was statistically significant,
Ex. 224 at 655 (Table 1), 657.

In addition to the comparison of rates in the twelve
months before and after the Mississippi law took ef-

reliability forreasons-discussed below. See Lx. Mﬂﬁﬁrﬂ%ﬂ&*lnvrmd “hiscolleagues-also-conducted

regression analyses for the abortion rates in Missis-
sippi, -South Cerolina, and Georgia, using data from
January 1989 through December 1994. The regression
analyses showed that overall abortion rates declined
between 10 and 13 percent in Mississippi after the
two-trip law took effect, as compared to South Caro-
lina and Georgia, Ex. 224 at 650 & Table 4, The de-
crease was statistically significant M When results
were broken down by age and race, the decrease in
Mississippi was greater for *1163 white adults and
white teenagers than for all women, Resalts from the
regression analyses for non-whites were consistent
with the results of the twelve-month be-
fore/twelve-month after comparison but were not
statistically significant by themselves. Ex. 224 at 656.

FN11. The changes were found to be statis-
tically significant, mieaning that the observed
changes were highly unlikely (probability of
less than 0.08) to have been the result of
random fluctuations in the measured. va-
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" riables (e, the “null hypothesis”). In the

leagues measured “rate ratios” and gauged
statistical significance by estimating “%95 %
confidence intervals” for their results. Ex.
224 at 654 and tables. [n essence, if the 95%
confidence interval (shown in parentheses in
the tables of the JAMA article) does not in-
clude the value 1,00, then the likelihcod that
© - the null hypothesis could account for the
i observed results is less than 5%. See gener-
- ally Federal Judicial Center, Reference Ma-
nual on Scientific Evidence 123-29 (2d
ed.2000) (discussing statistical significance
and confidence intervals). Defendants have
not challenged directly the methods by which
Dr. Henshaw and his colleagues determined
statistical significance, so there is no need for
the court to delve into issues concerning the
proper tests of statistical significance, such as
those mentioned in Misier v. {ilinois Central
Gulf Raitroad Co., 832 F.2d 1427, 1430-31
(7th Cir.1987). Of course, defendants chal-
lenge Dr. Henshaw's findings on many other
grounds, which are discussed in detail below.

in th¢ JAMA article, Dr. Henshaw and his colleagues
reached the conclusion that the Mississippi two-trip
faw caused a statistically significant reduction in the

JAMA article, Dr. Henshaw and his col-

in the number of women of childbearing age in Mis-
sissippi. /d. Furthermore, by including in:the JAMA
article the comparison of Mississippi's expetience to
experience in South Carolina and Georgia, Dr. Hen-
shaw and his colleagues also provided a further means
for accounting for other trends and factors that might
have affected abortion rates in Mississippi and those
other states, See Ex. 224, ‘

3. Criticisms of Dr. Henshaw's Mississippi Studies

Defense experts Dr. Uhlenberg and Dr. Wei both
opined that the evidence did not show the Mississippi
two-trip law had any statistically significant effect on
abortion rates. The court considers fitst Dr. Uhlen-
berg's criticisms and then Dr. Wei's, Consideration of
the defense experts’ numerous criticisms requires
delving into some fairly intricate statistical and data
quality {ssues.

Dr. Uhlenberg criticized Dr. Henshaw's Mississippi
study because many out-of-state abortions for Mis-
sissippi women (especially in Louisiana) were not
reported and included in the data. Ex. 301 § 9. In
writing the JAMA article, howevet, Dr. Henshaw and -
his colleagues made adjustments on the generous
assumption that 1,000 abortions per year for Missis-
sippi women in Louisiana were not reported to Mis-
sissippi state officials for inclusion in the data. See Ex.

That conclusion is consistent with Judge Crabb's
finding in Karlin based on the preliminary data. 975
F.Supp. at 1217,

In the JAMA article, Dr, Henshaw and his colleagues
tested a number of alternative explanations for the
decrease in abdrtion rates that they observed in Mis:
sissippi, They considered whether the decrease was
part of a long-term trend of declining abortion rates in
Mississippi. In fact, however, there was no such trend.
Abottion rates had risen significantly in Mississippi in
the years before the law took effect. Dr. Henshaw also
examined data showing a two percent nationwide drop
in abortion rates, which was not sufficient to account
for the much larger decrease in Mississippi. See Ex.
205 ¢ 2(f). Dr. Henshaw also considered whether
changes in prices or the number of providers of abor-
tions could explain the decrease. He found no support
for t'ifose explanations, id, which is important in light
of the reported closing of a clinic discussed in the
Karlin opinions. He also found no significant change

224 at 6534 (referencing estimale}, They still Tound a
10 percent decrease in abortion rates for Mississippi
residents attributable to the law, which was still sta-
tistically significant. Tr. at 52 (Henshaw). In the
JAMA article Dr. Henshaw and his colteagues also
tested the sensitivity of their conclusions to changes in-
out-pf-state abortions. They assumed for purposes of
argument that there was an increase in travel to Loui-
siana for abortions equal to the sum of increase in
travel to Alabama and Tennessee. Under that generous
assumption, the ovetall drop in abortion rate would be
13 percent instead of 16 percent, but still statistically
significant, Ex. 224 at 657, see also Ex. 206 § 24
{same). : o

In response to Dr. Uhlenberg's criticism, Di, Henshaw
also ran additional analyses of the data in which he
excluded southern Mississippi counties. Dr. Henshaw
took this appreach because any missing: data from
Louisiana and any data problers resulting from in-
accurate reports from, or the closing of, a particular
clinic in southern Mississippi would have had their
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" greatest effects on data on aboitions obtained by res-
idents of those counties. *1164 When the data Dr.
Uhlenberg had criticized were excluded entirely from
the analysis, Dr. Henshaw found comparalble statisti-
cally significant résults for the effect of the law in the
rest of the state. Henshaw Supp. Dep. 10-13, 26 &
Exs. 255 & 256, Thus, the criticisms based on possible
data problems from Louisiana or the accuracy of re-
ports from the southern-most counties in Mississippi

~do not undermine Dr. Henshaw's conclusions,

As a further test of Dr. Henshaw's methods and con-
clusions, Dr, Uhlenberg tried to determine whether he
could showia similar statistical effect attributable to a
random month, not tied to enactment of Mississippi's
two-trip law, Specifically, Dr. Uhlenberg selected
June 1992 for his test, which was two months before
the two-trip. law took effect and in which there was an
unusual one-month decrease in reported abortions in
the Mississippi state data, Using Dr. Henshaw's re-
gression calculations, Dr. Uhlenberg found a signifi-
cant drop as of June 1992, Tr. 123. Dr. Uhlenberg
speculated that a change in Mississippi standards for
abortion clinics effective in June 1992 might have
affected the number of reported abortions, /d

The criticism is not persuasive, Dr. Henshaw noted
that if the change of law had a significant elfect in
August 1992, one would also expect to detect a sta-

months close in time to August 1992, The reason is
simply that, when data are compared over a significant
period of tiine, a shift of one or two or three months
may not be large enough to dilute the measured eftect.
See Tr, 42-43, 54 (Henshaw); Ex. 206 § 27.

[n addition, Dr. Uhlenberg's speculation about the
effects of a change in clinic standards affecting the
overall rate of reported abortions was based primarily
on & legal dispute involving one abortion provider who
operated a clinic in Guifport, along the coast of the
Guif of Mexico in southern-most Mississippi. See Ex.
300 99 22-23; Uhlenberg Supp. Dep., passim. Dr.
Uhlenberg's reliance on that situation is not supported
by the evidence:

First, Dr. Uhlenberg's information about that situation
consists of conflicting affidavits from two sides in a
bitter lawsuit in Mississippi. Neither Dr. Uhlenberg
nor this court can make a reliable assessment of the
credibility of either side's view of'the facts in that case.

See Uhlenbers Supp. Dep. 37 (admlttmg he could not
tell who was telling the truth in the dispute); id at
44-45 (same).

Second, and more compelling for present purposes,
Dr. Henshaw analyzed the Mississippi data without
taking into account the southern-most counties in
Mississippi. For purposes of that analysis, he assumed
Dr. Uhlenberg was right in doubting the reliability of
the data from those counties. Dr. Henshaw's analysis
excluding those counties again showed a substantial
statistically significant decline in the rest of the state.
Henshaw Supp. Dep. 10-13 and Exs. 255 & 256.

Third, Dr. Henshaw also looked mote closely- at Dr.
Uhlenberg's hypothesis that the clinic standards law
might-account for a drop in the abortion rate in June
1992, Dr. Henshaw examined county-by-county re-
ports of abortions from Mississippi for the period
[900-1993, which are in the record as Exhibits 250,
251, 252, and 233 to his supplemental deposition,
Based on his review of those repotts, Dr. Henshaw
found two months-April 1991 and June 1992-for
which there appeared anomalies best explained as
reporting errors, both in DeSoto County (adjacent to
Memphis, Tennessee). For the years 1990 to 1993, the
reports show that residents of DeSoto County gener-
ally obtained 10 to 20 abortions per month with a few
months above or below that range. The report for June

————tistieally —significant —effect—with—respectto—other — 1992, however, shows-zero-abortions-that- month-for —

residents of DeSoto. County. and a substantial drop in
abortions for women from other states. See Ex.. 252
(reporting 10 abortions in May for DeSote County
residents, zeto in June, and 17 in July; *1165 1ep01’ted
abortions for cut-of-state residents were 180 i May,
42 in June, and 171 in July).

To account for those errors, Dr. Henshaw compared
abortion numbers in fune 1992 for the entire state, for
the northern counties, and for the state without the
northern counties, and he compared June 1992 to
Junes of 1990, 1991, and 1993. The results, shown in
Exhibit 257, reflect a dramatic fluctuation in the
northern counties from a high of 141 abeortions for
residents of those counties in Fune 1991, down'to a
low of 45 in June 1992 (a 68 percent drop), and an
increase to 83 in June 1993 (an 84 percent increase
over 1992), ™2 These problems in the data for June
1992 tend to undermine Dr. Uhlenberg's hypothesis
that the change in clinic standards actually accounted
for any observed reduction in the abortion rate F¥4
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FN12. As this example indicates, the data
frem Mississippi and other. states are not
perfect. Experts on both sides had to meake
some judgment calls-about anomalous data
that may not have been accurate, As another
example, the report for April 1991 shows 117
abortions for residents of DeSoto County, up
ftom 23 in March 1991, Ex. 251, The same
table also shows, however, a similar
one-month drop in the number of out-of-state
residents having abortions in Mississippi,
ftom 191 in March 1991 to 116 in April
1991, The most reasonable explanation of
that anomaly is that abortions performed in
DeSoto County on women from Tennessee
were reported inaccurately as abortions on
residents of DeSoto County. See Henshaw
Supp. Dep. 16-17.

Poostage _of pregnancy when abortions were
 performed and the number of Mississippi
women obtaining abortions out-of-state also
coincide with August 1992. Those results
tend to undermine Dr. Uhienberg's hypothe-
sis of a June 1992 effect. Exhibit 209 shows
that, before August 1992, the percentage of
abortions performed on Mississippi residents

1992 in his calculations, in light of the reasons for
doubting the accuracy of the two reports for those
months. When those months were excluded entirely,
Dr. Henshaw found even larger statistical effects for
the two-trip law, Henshaw Supp. Dep.'23-26; Ex. 256
(Regression 2) (coefficient of absolute number of
abortions changed from -91.18 to -115.68, and p-value-
changed from 0.0263 to 0.0046); see also Henshaw
Supp. Dep. 12-13 (explaining meaning of coefficients
and p-values). Thus, Dr. Henshaw ran to ground those
criticisms by Dr, Uhlenberg, and he showed convin-
cingly that they did not affect the ovemH rehabl ity of -
his conclusions. ;

These additional studies are important because they
are new. Not only do they address Dr. Uhlenberg's
criticisms, but they address the principal problem
identified by Judge Crabb and the Seventh Circuit in
Kariin v. Foust with respect to whether the two-trip
law caused abortion rates in Mississippl to decrease.
The Seventh Circuit noted in its opinion that Dr, .
Henshaw's initia} study was compromised by the
combination of missing data from Louisiana and a
problem resulting from either the closure of “the sole
abortion facility” in southern Mississippl in early 1992
or that clinic's failure to réport abortions for some
period. See Karlin, 188 F.3d at 487 (closed); Karlin,
975 F.Supp. at 1216 (either closed or stoppsd report-
mg) Dr, Henshaw s further analysis hele *1166 shows

past eight weelks gestatton was about 4%
percent {on an unweighted basis). Beginning
in August 1992, that percentage jumped to

about 53 percent. -Exhibit 210 shows that, .

before August 1992, the percentage of abor-
tions that Mississippi residents obtained in
other states was averaging about 19 percent

{on an unweighted basis). Beginning in Au- .

gust 1992, the average jumped to about 25
percent, These changes as of August 1992 are
consistent with the other effects of the Mis-
sissippi law that Dr. Henshaw and his col-
leagues cbserved.

Even more important, however, because the data
problems would give pause to any cautious researcher,
Dr. Henshaw tested his regression methods and anal-
ysis if both the northern-most and the southern-most
counties were excluded. Me still found a substantial
statistically significant drop in abortion. rates resulting
from the two-trip law in Algust 1992, He also tried

excluding the data from both April 1991 and June’

from the analysis- where the effects of missing Loui-
siana data and the ¢losure of a clinic in Gulfport would
obwously be greatesi-the overall effect of the two-trip
law in August ]992 remains substantial and statisti-
cally significant :

Clabb also pointed out that Dr. Henshaw's
preliminary study of Mississippi did not take
into account a possible persuasive effect of
the law. That issue is considerad below, The
threshold issue at this stage of the analysis is
whether the law in fact produced a substan-
tial drop in the abortion rate in Mississippi.
Despite the criticism based on missing Lou-
isiana data and the clinic in Gulfport, Judge
Crabb found the law had such an effect in
Mississippi. Karlin, 975 F.Supp. at 1217.
The Seventh Circuit did not take issue with
that finding. See Kariin, 188 F.3d at 487. In
this case, however, with the evidence from
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“Dr. Uhlenberg and Dr. Wei, Indiana has
laumched an aftack on the threshold issue:
whetheér the two-trip law had any effect at all
in Mississippi.

Dr. Uhlenberg also tested Dr. Henshaw's conclusions

by studying birth rates in Mississippi. {f the Missis-
sippi two-trip law had the effect of preventing abor-
tions, one would expect to see an increase in the
number of births in the state, all other things being
egual, Dr, Uhlenberg found no such increase. £x. 300,
M 14-16. Altheugh this criticism of Dr. Henshaw's
_analysis has some superficial appeal, it is not persua-
sive. The abortion rate is much lower than the birth
rate in Mississippi. See, e.g, Ex. 201 at 6 (in 1992,
Mississippl. had 177 abortions for every 1000 live
births). Thus, 2 10 to 13 percent decrease in the abor-
tion rate would be expected to produce a much smaller
percentage change in the birth rate. In addition, some
proportion of the pregnancies would end in miscar-
riages in any event, although Dr. Uhlenberg made an
adjustment for that fact. Ex. 300, Table 5. Also, Dr.
“Uhlenberg concentrated his analysis on births to un-
married white women in Mississippi. See Ex. 301, 1y
. 2-5. (Dr. Henshaw's data indicated the law had
stronget effects on white women than on non-white
women, and aborfions were much more common
among unmarried women than among all women, See
Ex, 201 at 22 (in 1992, 85 percent of abertions in
Mississippi- were performed for unmarried women}.

Carolina, and Georgia, but the decline was the smal-
lest in Mississippi. The data on birth rates were in-
conclusive, but they were not inconsistent with the
hypothesis that the Mississippi law caused an increase
in the number of unintended pregnancies carried to
tern. See Ex. 224 at 657-58; see also id at 655 (Fig-
ures | & 2 and Table 1).

Thus, when adjustments are made for miscarriages
and for marriages before the birth of a baby, the pre-
dicted change in the birth rate is small compared to the
degree of random fluctuations in birth rates. As a
result, random fluctuations couid ecasily mask such
effects of changes in the abortion rate. See Ex. 206
28, The birth data are not inconsistent with *1167 Dr.
Henshaw's conclusions. The absence of a detectable
effect in the birth rate does not undermine the validity
of Dr. Henshaw's finding that the Mississippi two-trip
law caused a statistically significant reducticn in the
rate of abortions.

Dr. Uklenberg also criticized Dr. Henshaw's conclu-
sions because of the different results found for whites
and non-whites .in the Mississippi data, As noted
above, Dr. Henshaw and his colleagues found greater
decreases in abortion rates for whites in Mississippi.
The decrease for non-white adults as shown through
ihe regression analyses was smaller and not statisti-
cally significant by itself. There was no decrease for

Thus, any effect on the birth rate should have been
most readily observable among unmarried white
women,) By looking for changes in births to unmar-
ried white women, however, Dr. Uhlenberg did not
account for the proportion of single pregnant women
who marry before they give birth. The evidence indi-
cated that the proportion would be about 29 or 30
percent. See Tr, 373. In addition, Dr, Uhlenberg de-
veloped his projected number of births from compar-
- isons to birth rdtes in neighboring states that simply
did not correlate well with Mississippi's birth rate at
times other than those being examined and was not a
Exhibit 240 shows a small but noticeable increase in
births among unmarried white women between 1992
and [994,

Dr. Henshaw and his colleagues also looked at birth
“rates as part of their study reported in the JAMA ar-
ticle. Looking at the refevant time period, they ob-
served (hat birth rates declined in Mississippi. South

non-white teenagers, See Ex. 224 Dr. Uhlenberg used
annual data for non-white women in Mississippi and
Tound a slight increase in the number of abortions fot
that group after the Mississippi law took effect, al-
though that result may well be an artifact of the par-
ticular time periods chosen, which used longer time
petiods and introduced more potentially confouriding
variables. See Ex. 300 19 9-13 & Table 4. Dr. Uh-
lenberg found no apparent explanation for the differ-
ent results by race, and he argued that this anomaly
undermines Dr. Henshaw's analysis and tends te show
the decrease observed by Dr. Henshaw was an artifi-
cial phenemenon rather than a true effect of the Mis-
siesippi law. See also Tr. 116.

Dr. Henshaw and his colleagues had also considered
the issue of race. In the FAMA article, they wrote that
the differences by race were “more difficult to in-
terpret.” Ex. 224 at 637. They suggesied two possible
explanations in the article, but neither is especially
persuagive. It is clear, however, that there are sub-
stantial underlying differences by race with respect to
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both ;birth rates and abortion rates in Mississippi.
Figure 2 of Exhibit 224 shows, for example, birth rates
of 85 10 90 births per 1000 non-white women, but 58
to 62 births per 1000 white women. Figure 1 shows
abottiorl rates of (4 to 17 abortions per 1000
non-white women, but 8 to 11 abortions per 1000
white women. With differences that large in these
underlying rates, the differences in measured effects
by race do not undermine the conclusion that the law
had significant effects on the overall rate of abortions.

Dr. Wei agreed with Dr. Uhlenberg on some of the
criticisms discussed above, He also added some criti-
cisms of his own and carried out some statistical
analysas that persuaded him that the Mississippi data
do nét show a statistically significant decline in the
abortion rate attributable to the two-trip law taking
effect.

Dir. Wei criticized Dr, Henshaw for failing to take
account of “the deciining national trend in the number
“ of abortions.” Ex. 303 § 5. However, Dr. Henshaw's
use of South Carolina and Georgia as comparaior
states in the JAMA article provided a reasonable
means Tor accounting for such changes. See Ex, 224 at
656-58. In addition, Mississippi had experienced in-
creases in its relatively low abortion rate while the
national average rate was declining slightly, The
" modest downward national trend does not undermine

Exhibit 328. The Meier paper studied 23 separate state
policy actions in the wake of Webhster v, Reproductive
Health Services, 492 118, 490, 109 3.Ct 3040, 106
L.Ed.2d 410 {1989}, The authors found no evidence

_ that the policies they studied had an appreciable im-

pact on abortion rates. Ex. 328 at 311. The authors
recoghized, however, as Dr. Wei did not, that their
findings did “not refute the possibility: that state poli-
cies can affect the rate of induced abortions.” /d. They
also recognized that state Medicaid . policies affect
abortion rates, The authors did not purport to have
zome forward with “scientific evidence that state-level
restrictions have no effect on the incidence of abor-
tion,” without qualification.

Even more relevant for this case, Meier and his col-
leagues also recognized the importance of the Casey
decision. They cited “early anecdotal or case analysis”
suggesting that the waiting period &nd mandatory
disclosure laws have an effect. /d. ‘The authors also
suggested more systematic study of the effects of such_
laws as later data became available. Jd. Dr. Henshaw's
JAMA article is precisely such an effort, and it pro-
vides substantial proof of such effects.

Dr. Wei also identified a number of additional possi-
ble confounding and intervening variables, including
changes in abortion pricing, levels of anti-abortion
activity “perceived as harassment™ at clinics, neﬁative

3 1, \ I
DT, Hensnaw's COnCciIsTons.

Dr. ‘Wei also criticized Dr. Henshaw for failing to
account for changing beliefs regarding abortion. See
Ex. 303 9 3. Again, however, the use of comparator
states provided a mechanism for accounting for such
changes (if they had actually occurred) on a national
or regional level, Moreover, Dr. Wei and the defen-
dants have not come forward with any actual evidence
of sych changes at' any relevant times. 1t is always
possible to imagine other possible confounding fac-
tors, Without some reason to believe the factors are
real, the mere possibility does not undermine Dr.
Henshaw's results.

Dr. Wei also cited an article by Meier and others that
he described as providing “scientific evidence that
state-level restrictions have no effect on the incidence
of abortion,” Ex. 303 f 6, citing Meier, ef al, The
Impact of State-Level Resirictions on *1168 Abortion,
1996 Demography 307. Dr. Wei seriously overstated
the conclusions of that article, which is in the record as

4.

puuuuty, the qucuu,y of—services; uu&usuu SCrVICE
availability, the reputation of providers, the scope and
funding of abstinence programs, the scope and avail-

- ability of services providing alternatives to abortion,

differences in geographic proximity of abortion ser-
vices, misreporting and underreporting of abortion
data, changing laws on abortion facilities, changes in
Medicaid financing for abortion, and alterations in
reimbursement for abortions by private insurance
carriers. Ex. 303 1 7. Dr. Wei claimed:: “Ndne of these
were accounted for by Dr. Henshaw in examining the
impact of Mississippl's waiting period and informed
consent law.”

Plaintiffs have objected to Dr.. Wei's testimony on
these points, arguing that he is not qualified to offeran
admissible expert opinion on the topic of potential
confounding factors affecting studies of zbortion
rates. Dr. Wei had not studied abortion rates or the
subject of abortion more generally before he began
working on this case. However, he is experienced in
statistical analysis in a wide range of areas relating to
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human health and medical pl'aélice He testified that -

when he begins to do statistical work in a new field
{independent of litigation work, which is a small part
of his work), he immerses himself in the literature of
the field to help.him get a feel for what sorts of factors
are most likely to affect and possibly to obscure the
- data. The court credits that testimony and overrules
plaintiffs' objections to Dr. Wei's testimony on that
score. Plaintiffs' criticism goes to the weight of his
testimony, not its admissibility. However, Dr. Wei's
testimony on potential confounding factors is entitled
to little weight. - '

Dr. Wei's criticism of Dr. Henshaw for faifing to ac-
count for potential confounding factors simply is not
accurate, As noted above, Dr. Henshaw and his col-
leagues- considered many of these factors, and they
used methads designed o minimize and control for
such effects. For example, they considered changes in
prices, changes in the number of providers, and
changes in the population of women of child-bearing
age. They found no significant changes in these fac-
tors. In addition, they used comparisons to Georgia
and South Carolina, which share important similarities
with Mississippi, as a useful control for other factors,
including those that might have atfected abortion rates
- more broadly. As for the other potentiai confounding
factors identified by Dr. Wel, there is simply no evi-
dence -that any of these factors changed *1169 in

Henshaw.

Dr. Henshaw and his colleagues made a reasonable
and serious’ effort to account for likely confounding
“variables. Their effort was easily sufficient to render
their analysis relevant and admissible. See generally
Bazemore v. Friday, 478 U.S. 385, 400, 106 5.Ct,
3000, 92 1.Bd.2d 315 (1986) (“Narmally, failure to
include variables will affect the analysis' probative-
ness, not its admissibility.”); Adams v. Ameritech
Services, Ine, 231 F.3d 414, 422-28 (7th Cir.2000)
(reversing district court finding that statistical reports
were inadmiissible). It is almost always possibie for
someone disappointed with the results of statistical
analysis to hypothesize one more independent variable
that might explain the results. Such a bare hypothesis
is not sufficient to undermine the analysis. See Allen v.
Seidman, 881 F.2d 375, 380 (7th Cir,1989) (defen-
dant's “attack on the plaintiffs' statistical case amounts
to a contention- that unless a plaintiff eliminates all
alternative hyootheses he must lose. That would raise

the threshold of proof too high.”). Dr. Wei and the
defense have had ample time and incentive to. {ind
evidence that any other material changes occuncd
during the 1elevant time peuod in MlelSSIPpI They
v, Hiinois Central Gm’f Raifroad Co., 832 F .2d 1,427
1431-33 (7th Cir,1987) (noting importance of taking
televant variables into account, but plaintiffs proved
discrimination where employer failed to conduct ap-

“propriate analysis to support its theory that distance

from work sites explained apparent racial bias in hir-
ing data). While the proponent of the analysis must
make reasonable efforts to account for relevant ex-
ptanatory variables, he need not anticipate and refute
every hypothesis the opponent might dream up. Un-
supported speculation about other possible icon-
founding variables is not a sufficient basis for: dis-
counting the significance of Ir, Henshaw's analysis.

Dr, Wei himself wrote thet an “examination of .the
above variables is warranted.” Ex. 303 § 8. If such an
examination was warranted, Dr. Wei and the defense
did not carry out such an examination, beyond those
iteins raised by Dr, Uhlenberg and addressed above.

Moreover, Dr. Wei's own statistical analyses were

carried out in a way that introduced several genuine
confounding factors, He failed to follow his own ad-
yice to take them inlo account, -

—Mmrﬁmﬂwn‘fgﬂlwln’emwmd studied by Dr—— D Wei criticized DrF IE[TShaWﬂCUmsmgﬂhﬁwelve

months preceding the two-trip law in Missispippi
because “the number of abortions in 1991 was ex-
tremely high,” leading Dr. Wei to describe 1991 as an
“outlier year” not appropriate for comparison. The
pumber of abottions in Mississippi in" 199! showed a
10.7 percent increase over 1990. Ex. 303, Table 3.
However, there is evidence that a new abortion clinic
opened in southern Mississippi in 1991, see Ex. 200 §
20, which is precisely the sort of potential confound-
ing factor that all three experts recognize should be
taken into account (and a factor that Dr. Flenshaw
addressed in detail in his supplemental deposition). [n
addition, the trend over sevetral years in Mississippi
had been a significant increase in abortion rates, which
had started out and remained well below the national
average. See Ex. 201 at 3, 6 (national abortion rate of
23 1o 24 per 1000 women aged 15-44, while Missis-
sippi rate was only 12 per 1000 women aged-15-44 in
1992), Given the combined effect of that long—term
trend and the change in provider availability. in
southern Mississippi in 1991, Dr. Wei's criticism of
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Dr. Henshaw for focusing on the twelve months be-
fore and after the effective date of the Jaw is not per-
suasive.

In addition, there are substantial reasons for examin-
ing a fairly short period of time for purposes of the
comparison. .As Dr. Wei acknowledged, there are
many potential corfounding variables in this analysis,
including long-term trends and changes in abortion
providers and avaitability.*1170 The longer the period
that is examined, the greater potential there is for such
confounding effects, as indicated, for example, by the
change in providers in 1991,

Dr. Wei also criticized Dr. Henshaw for failing to
attenpt a survey of affected women to assess the im-
pact ‘of the law. He said this failure rendered Dr.
Henshaw's conclusions “speculative at best.”” This
criticism is naive and completely unfounded. Dr.
Henshaw, who is thoroughly acquainted with the
challenges of doing research related to abortion and
abortion policy, explained for the record the obvious
practical and ethical preblems involved in doing the
type of survey Dr. Wei proposed. These problems

include confidentiality issues and the difficulty in.

eventfinding women who might have contacted a
clinic anonymously, learned of the requirements, and
changed their minds, let alone the difficulty in ob-
" taining reliable answers {rom a woman after the birth

lyzing time-series data may be useful in many situa-
tions, but its use as applied to the Mississippi data is
not persuasive. Most important, Dr.r Wei's method
suffers from the very flaws for which he'incorrectly
criticized Dr, Henshaw-the failure to aécount for other
confounding variables; especially long-terim frends in
Mississippi and changes in provider availability. See
Tr. 376 (Henshaw criticism of Wei-Johnson method as
applied). Also, by comparing only monthly data,
which involve quite a bit of random fluctuation at the
statewida level, Dr. Wei reduced his sample sizes and
intreduced more potential for “noise™ in the statistical
results. See Tr. 376, If the Mississippi two-trip law did
have a significant effect on abortion rates when it took

ceffect in August 1992, Dr. Wel's methods were cus-

tom-tailored to hide that effect in statistical noise
created by both the long-term trends and the greater
degree of fluctuation from month to month than is
present from year to year.

Although Dr, Wei brought itnpressive eredentials to
this case, some of his testimony further diminished his
credibility in general and more specifically with re-
spect to his reliance on his Wei-Johnson: methoed in
this case. For example, in defending his approach to
time-series data, Dr. Wei used a comparison to the
stock market. He asserfed that it would be easier for
him to predict the price of IBM stock next year than to
predict the abortion rate in Mississippi next year,

of a child about why she might have chosen netto

have!an abortion early in the pregnancy. See Tr.
362-64 (Henshaw); see also Tr. 282 (Wei acknowl-
edging “logistical problems” and recognizing that
such a survey would be “very difficult”); Tr. 309 (Wel
ackngwledging there are areas of social science re-
search where true experiments with human subjects
would be unethical),

Dr. Wei carried out his own analysis of data from
Mississippi. In his principal. analysis, he compared
monthly abortion rdtes from August {992 to Decem-
ber 1992 with the same months from [988, 1989,
1990; and 1991, That is, he compared August 1992 to
the Augusts of the four previous years, September
1992 to the Septembers of the four previous years, and
so on for Octobers, Novembers, and Decembers. Us-
ing these comparisons, he found no statistically sig-
nificant decrease in abortion rates for 1992 after the
two-trip law took effect.

Dr. Wei's use of the Wei

-Johnson method for ana-

supposedty bevause e lrad moredata-potntsoverthe
years for the IBM stock price. Tr. 287; see also Tr.
356-57. With all due respect to Dr. Wei, the court
cannot credit that testimony, and it 1mpa1rcd his cre-
dibility overall B¥

FN15. For example, one recent published
report of IBM stock price as of February 10,
2001, showed a 52-week high.of $134.94 and
a 52-week low of $80.06. Even if one as-
sumed the Mississippi rate of abortion had
purely random swings on an annual basis of -
10 to 13 percent (the magnitude of the effect
Dr. Henshaw observed }, anyone who finds it
easier to predict a stock price based on past
data than to predict a statewide abortion rate
should be very wealthy,

*L 171 More directly pertinent, Dr. Wei also impaired
his credibility by signing and submitting an affidavit
that exaggerated and misstated his conclusions. In ,
Paragraph 2 of his report, Dr, Wei stated under oath:
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For the reasons enumerated below, 1 believe that
Senate Bill 311 is valikely to cause any unusual
delay to Indiana women in obtaining abortions re-
sulting in an increase In second trimester termina-
tions, unlikely to prevent women from obtaining the
abortions' they desire, unlikely to expose them to
any unustial adverse health risks, and unlikely to
especially harm low-income women.

Ex. 303 2. That strong form of his conclusions-not
onty that Dr, Henshaw had not proven his own con-
clusions, but that in fact the contrary was true and the

law is unlikely to have adverse effects for women-is -

not supported by Dr. Wei's own testimony ot his ex-
planations directed toward the Mississippi data. In
Paragraph 8, for example, Dr. Wei said he could
“neither verify Dr. Henshaw's conclusions nor rule out
changes in Mississippi's abortion rate due to possible
cother factors identified above.” At trial, however,
during questioning by the court about the contrast
between these two views, Dr. Wei backed away from
the strong assertions of Paragraph 2 and conceded that
he could not say the law would have no impact. Tr,
353-54, '

Dr. Wei also evaluated how the Mississippi and Utah
two-trip laws affected the timing of abortions in those
states. He found small increases in the annual means

amounts to eight to ten such cases per year in the state.
An abortion complication rate of 0.0015 in Utah in
1994 and 1995 amounts to only four or five such cases
per year in that state. See Ex. 202; Ex. 300, Table 3
(annual number of abortions in Utah}; Ex. 303, Table
3 (annual number of abortions in Mississippi).

In sum, Dr. Uhlenberg's and Dr. Wei's criticismé of
Dr. Henshaw's Mississippi studies did not undermine
the strength of Dr. Henshaw's conclusions about the
effects of the Mississippi two-trip law. L

4. The Utah and Louisiana Experiences

Dr, Uhlenberg questicned Dr, Henshaw's conclusions
about the Mississippi data because Dr. Uhlenberg
looked at data from both Utah and Louisiana before
and after those states adopted similar mandatory dis-
closure and waiting period laws that require two:trips

" to a clinic. Dr. Uhlenberg found no significant decline

in abortions in either state, let alone declines that
could be attributed to enforcement of the new laws,
The absence of such effects in those states, Dr. Uh-
Jenberg opined, suggested that Dr. Henshaw's finding
of an effect in Mississippi was spurious. The parties
presented extensive evidence on Utah and somewhat
iess on Louisiana, : '

*1172 The Utah law tool effect in 1996 and requires

- for the week of gestation for abottions in those states.

See bx, 303920 & Figure 9 (also including Leuisiana,
which did not show a change from its already higher
level). He Tound increases that he described as “clin-
ically insignificant.” This comment again shows Dr.
Wei's lack of familiarity with the relevant considera-
tions in dealing with abortiens, The change in the
mean weeld of gestation is not the clinically relevant
consideration. What is clinically most significant is

“the shift of an abortion from late in the first trimester
to early in the second frimester, when the procedure
becomes more expensive and more complex, and
carries higher medical risks, That is what Dr. Henshaw
considered, and Dr. Wei did not challenge those re-
sults,

Dr. Wei also looked at abortion complication rates,
which were available for Mississippi and Utah. He
found no significant differences. Ex. 303 § 21 & Table
2. However, the sample sizes were so small as to
render the: comparison meaningless, An abortion
complication rate of 0.0013 in Mississippi in [990-91

an in-person visit with an abortion provider or a re-
ferring physician 24 hours before the abortion takes
place: The law thus has essentially the same practical
two-trip requirement as the Indiana law's “in the
oresence” requirement. Dr. Uhlenberg considered data
from both before and after the Utah law took effect.
The law took effect in mid-1996, and Dr. Uhlenberg
had only annual data, not monthly data, so he com-
pared annual totals for 1995 and 1997, He found “no
unusual decting in the number of abortions (o residents
of Utah in the period following the implementation of
the law in Utah.” Ex, 300 § 6, Dr, Uhlenberg found a
decline of 4.9 percent from 1995 to 1997, which
amounted to an annual decline that he said was “about
the same as the annual percent decline in abortions in
the U.S. in recent years.” fd, ¥ 7(a). Dr. Uhlenberg
also found no significant change in the propertion of
abortions occurring in the first trimester. /. 9 7(b),
and Table 3. Dr. Uhlenberg viewed the Utah data as
weighing against Dr, Henshaw's opinicns on the likely
effects of such “two-trip” laws. '
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‘On closer examination, however, the Utah experience
tends to support plaintiffs. It certainly does not support
the - defendants. The.principal reason ‘is that Utah's
population has been growing rapidly. In evaluating the
likely effects of a two-trip requirement, therefore, the
absolute number of abortions is not as probative as the
rate of abortions among women of child-bearing age.
Adjusting for the population increase, the rate of
abortions per 1000 women aged 15-44 for abortions
performed in Utah on Utah residents deciined by 9.3
percent from 1995 to 1997, the period that Dr. Uh-
lenberg studied. See Ex. 206 4 13; Tr. 37 (Hensghaw).
That ichange was statistically significant. The proba-
bility. of & chance fluctuation of that magnitude was
less than 001, In addition, from 19935 to 1997, there
also was a 33 percent decrease in the number of
women coming from other states to Utah to obtain
abortions, Ex. 206 9 16. That change is also consistent
with the experience. in Mississippi, where there was a
similarly dramatic decrease (approximately 30 per-
cent) in the number of women coming from other
states after the two-trip law took effect. Ex. 205
Qte).ﬁm

INI1G. Less information was available with
respect to Utah residents traveling to other
states to obtain abortions, apparently as a
result of the lack of effective reciprocal re-
porting agreements. See Tr. 38 (Henshaw)

where defense did not actually test the hypéthesis with

available data). First, Dr. Uhlenberg's rebuttal did
nothing to justify his own reliance on: absolute num- -
bers without taking any account of the’ change in
population, Second, Dr. Uhlenberg did not attempt
himself the sort of age-normalization test that he said
would provide the best test. Third, in response to Dr.
Uhlenberg's criticism, Dr, Henshaw actually did check
the age distribution of the growth in Utah population.
He found no disproportionate increase among older
women, and he found a significant increase in popu-
lation among *1173 younger womet, who tend fo
have mote abortions. Tr. 384-85,

The Utah data are not as detailed as those from Mis-
sissippi, but when the proper adjustment is made for
the growth of the population, the Utah data are con-
sistent with Dr. Henshaw's findings with respect to -
Mississippi. The two-irip requiremerit is. associated
with a statistically significant and substantial decrease
in the abortion rate. It is also associated with a sharp
drop in the number of women commg to' Utah from
other states to have abortions. ™

IFN17. The percentage of abortions per-
formed in the second trimester in Utah in-
creased from 7.5 percent in 1993.to 8.4 per-
cent in 1996, Dr. Henshaw described that
change as a 12 percent increase'in the inci-

(“Tave o dateom Utalhrresidents that-wert
to some of.the neighbering states.”).

At ftrial,
reliance on abortion rates in Utah because that ap-
proach did not take into account the age-distribution of
women of child-bearing age. See Tr. 187-91. Fof
exam'ple if the growth in population were skewed
more; heavily toward older women in the range, who
have 1elat1vcly few abortions, the results would be less
meaningful.

Dr. Uhlenberg's attack on Dr. Henshaw's treatment of
the Utah data is not persuasive. It was yet another
example of the defense raising an objection or criti-
cism without appropriate follow-through. Cf, Allen v.
Seidman, 881 F2d 375, 380 (7th Cir.1989) (dis-
counting defense criticism of plaintiffs' statistical
evidence when not supported by appropriate test of the
criticism); Mister v, [inois Ceniral Gulfl Railroad
Co., '832 F.2d 1427, 1432-33 (7th Cir.1987) (dis-
counting defense hypothesis for statistical evidence

Dr. Uhlenberg objected to Dr. Henshaw's .

dence of such abortions, buf he desctibed the
change, which involved quite smalt numbers,
as only “non-trivial,” not as statistically sig-
nificant. See Ex. 206 7 15; Tr. 37 (Henshaw);
Ex. 300 9 7(b).

Dr. Uhlenberg also studied data from Louisiana,
which imposed a two-ttip requirement that took effect
September 25, 1995, Dr. Uhlenberg found no dis- :
cernible effect on the abortion rate in Louisiana. Using
data from the Louisiana state government, Dr. Uh-
lenberg found slight declines in the numbers of abor-
tions performed when comparing the twelve months
before the law took effect to the twelve meonths af-
terwards {1.3 percent decline), and when comparing
1994 1o 1996 (2.3 percent decline}. Ex. 300 § 3. Dr.
Uhlenberg did similar comparisons using data from
the Alan Guttmacher [nstitute (AGIl). Those data
showed an increase of 8.4 percent in the number of
abortions in 1996, after the law took effect, as com-
pared to 1992. Ex. 300 4. At first glance, those data
support defendants' view.
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on this record to expect the experience to be signifi-

Dr. Henshaw testified that Louisiana data on abortions cantly different, In the JAMA article, Dr. Henshaw
are not re]i'ab]efan()ugh to fneasure ElCCl.lI’ELtE])’ a law and his GOHG&gUGS S_nggeStEd that the lal‘ge decline in
that would have the effect of reducing abortion rates abortion rates they observed in Mississippi might not
by 10 percent. Tr. 3G, The unreliability is shown by oceur in states with greater availability of abortien
“substantial differences between the results of AGI providers both within the state and among neighboring
“surveys of ‘abortion providers -in Louisiana and the states. Ex. 224 at 658. Indiana has a larger population
state's own data, which generally reflect a lower and a larger number of abortion clinics, so that overall,
number of abortions. See Ex. 206 § 4 & Table 1 (AGI clinics are more conveniently available to womgn in
survey of providers found abortion numbers 22 and 20 Indiana than to women in Mississippl. See 'Exs.
percent higher than official state data in 1995 and 305-316. However, the Mississippi results did not
1996): see also Ex. 300, Tables 1 & 2 (data used by Dr, correlate at ail with distance ar geography, see Tr.
Uhlenberg): Those- large differences are strong indi- 64-65, which indicates that something other than a
cations that the'statewide totals for Louisiana simply change in mere convenience is at work here.
are not reliable enough to detect changes on the order

of 10 or 15 percent. Also, the AGI data were not . Henshaw found the effects of the two-trip law
available for Louisiana for 1993 and 1994, the last two were greater for white women in Mississippi than for
full years before:the law took effect. The evidence non-white women. The available data for Indiana,
from Louisiana does not undermine Dr. Henshaw's from 1995, show that 7!.7 percent of abortions per-
conclusions, formed in Indiana were for women identified as white
A and 23.7 percent for women identified as black. Ex.

5. The Statistical Evidence Shows Significant Effects 203 at 56. In Mississippi, by comparison, 36.1 percent
on Abortion Rates, Interstate Travel for Abortions, of abortions wete for women identified as white and
and Delays of Abortions 62.8 percent for women identified as black. thaps

that difference could weigh in favor of a greater im-
pact in [ndiana, but one cannot say with any reasona-
ble certainty that such a greater effect is likely, See Tr.
34 (Henshaw noting possibility but not opining as to
likelihood), The higher proportion of white populaticn

After considering the statistical evidence submitted by
both sides, the court finds that the Mississippi two-trip
law: (a) caused a decrease in the abortion rate for

Mississippl residents of appmximately 10 to 13 per- , , ,
“cent, (b) caused a significant increase in the number o in [ndiana might or might not tend to produce a greatar

Mississippi residents who traveled to other states to effect, but there is no reason to expect a smaller effect.

obtain abortions, (¢) caused a significant decrease in

the number of residents of other states who traveled to Dr. Henshaw found, contrary to his expectations, that
Mississippi to obtain abortions, and (d) caused women the observed decrease in the gbortion rate could not be
to delay. having abortions, resulting in a significant correlated to distance or economic status. The defen-
increase in the numbet and rate of second trimester dants have argued that that evidence undermines his
sbortions for Mississippi residents, which are more theory of causation. The court does not view the evi-
dangerous and more expensive. Those findings are dence that way. First, when dealing with expert wit-
generally consistent with the preliminary data from nesses in litigation, credible testimony that the expert
Utah, when propetly focused on abortion rates, al- did not find what he expected ta find is & breath of
though the Utah data on travel are fess complete and fresh air. In addition, plaintiffs in this case nesd to
reliable. The different results from Louisiana do not show an undue burden. They do not need to show’
undermine those conclusions, in the court's view, definitively the precise mechanism by which such an
because the statewide data from Louisiana are nat undue burden would result from the law, i
reliably precise enough to support conclusions either -
way. . FNI8. The absence of correlation with dis-
. tance or economic status suggests that the
The next question is whether those results in Missis- ' effects of the two trip law may be more
_sippi provide a reasonable #1174 basis for predicting closely tied to the same considerations and
" estimated results in Indiana. The court finds that they types of relationships the Supreme Court
do provide such a reasonable basis, There is no reason considered when it struck down Pernsylva-
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nia's spousai notice law in Casey. Plaintiffs in
this case provided substantial evidence about

tionships. Dr. Connie L. Best is a psycholo-
gist with expertise in domestic violence. She
provided an affidavit at the preliminary in-
junction phase of the case in which she testi-
-fied that men who subject women to violence
and abuse often subject them to surveillance
and use other tactics to keep them under
control, Best Aff. §9 10-19, 36-49 (Ex. 3 to
Pls. Metion for Prelim. Inj.). She also testi-
fied that men who abuse their wives or
partners often escalate the abuse when the
woman becomes- pregnant. Such behavior
makes it very difficult for some abused
wotmnen to make even one trip to an abortion
“clinic, let alone two. The result of the
two-trip requirement may be that the man
learns of the woman's plan to have an abor-
tion. Best, ATf. 44 37-45.

Dr. Best's affidavit does not show by itself
that the two-trip requirement in Indiana
will in fact impose an undue burden cn a
significant namber of women, but it pro-
vides a reasonable explanation for how a
two-trip requirement could prevent a sig-
nificant number of women from exercising

behavior of men and women in abusive rela- .

abortion until it is too late, the notice re-
quirement will often be tantamount to the
Parenthood of Central Missouri v. Darn-
forth, 428 1.8, 52, 96 S.Ct. 2831, 49
L.Ed,2¢ 788 (1976} ]. The women most
affected by this Jaw-those -who. most rea-
sonably fear the consequences of notifying
theijr husbands that they are pregnant-are in
the gravest danger.

Id at 897, 112 5.Ct. 2791, The practical
effect of a two-trip law for some women is
likely to be the same as the effect of a
spousal notice law-disclosure fo a spouse
or partner that the worman seeks to have an
abortion, followed by additional abuse or
other efforts to prevent the aborttion,

*1175 For the reasons set forth above, the court finds
that the effects of Indiana's “in the presence” re-
quirement are likely to be equivalent to the effects of
the similar law in Mississippi-an abortion rate reduced
by 10 to 13 percent, a significant increase in the pro-
portion of second trimester abortions, a significant
increase in the number of [ndiana residents traveling
to other states to have abortions, and a significant
decrease in the number of residents of other states

~traveling to Indiana to have abortions.

eir Tighttochoose to- rave @ abortiom
Moreover, that real possibility in many
cases is one of the principal foundations
for the Supreme Court's decision in Casey
to strike down the spousal notification law.
See 305 U8, at 888-93, 112 S.Ct. 2791
{detailing evidence of domestic violence
and effects on women's practical ability to
choose to have abortions). As the Supreme
Court explained: '

For the great many women who are victims
of abuse inflicted by their husbands, or
whose children are the victims of such
‘ abuse, & spousal notice requirement
| enabies the husband to wield an effective
veto over his wife's decision. Whether the
prospect of notification itself deters such
women from seeking abortions, or whether

the husband, through physical force or

psychological pressure or economic coer-
cion, prevents his wife from oblaining an

B. “Persuasive Effect” v. Burdens =

The finding that the Indiana law is likely to cause a
significant decrease in the abortion rate does not show,
by itself, that the law will impose an undue burder.
From that starting point, the critical issue is whether
such a decrease is likely to be caused by burdens the
law imposes on women seeking an abottion or by
persuasive effects that the state-mandated information
and the waiting period might have in causing women
to choose not to have abortions. That was the pivotal
issue in Karlin on which plaintiffs' case failed. See
188 I.3d at 487-88 (“most significant shortcoming” in
Mississippi study was failure to control for persuasive
effect); 975 F.Supp. at 1217-18 (plalntiffs failed to
show absence of persuasive effect). Such a law was
upheld in Casey because a legislature may require that
information that is truthful and not misleading be
provided to better inform a woman's choice,.and pos-
sibly to persuade her not to have an abortion she
would otherwise choose to have. See 505 U.S, at 883,
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112802791,

Based on the evidence in this case, the court finds that
the likely effects of the Indiana “in the presence”
requirement will not result from any such persuasive
(and thus constitutional) effect, The effects will in-
stead result from the- substantial obstacles the law
creates for a substantial fraction of women who seek
to have abortions. '

+ At the closing argument in this case, the court asked
counsel for defendants to direct the court's attention to

“any evidence tending to show that a mandatory dis-
closure/informed consent law with a waiting period
has a persuasive effect-i.e, that the infermation and
the time to consider it persuade women to change their
minds about whether to have an abortion. The state's
response was that testimony from a witness from
Planned Parenthood showed that giving the informa-
“tion over the telephone caused an increase in the
“show rate” for his organization's clinics, thus indi-
cating the startling result that the state-mandated in-
formation tends to persuade women to have more
abortions than they otherwise would. See Tr, 50-52
(May 19, 2000), citing Tr._[2-14. Counsel observed:
“That's the. only persuasive effect that we've seen
demonstrated by either side  in the record.” Tr. 50
(May 19,.2000}). ' :

years of litigation, with ample opportunity and incen-
tive for defendants to come forward with such evi-
dence, there is simply no evidence in this record
tending  to demonsirate that mandatory discle-
sure/informed consent and waiting period laws can
accomplish the persuasive purpose deemed constitu-
tionat in Casey.

"The court does not mean to suggest that the burden of
proof on this issue is on defendants. Plaintiffs have
come forward with evidence from several sources
tending to show the absence of any persuasive *1176
effect from the information that is provided. That
evidence has not been rebutted.

In roughly chronological order, plaintiffs offered
_evidence at the preliminary injunction stage about the
experience in North Dakota, where a mandatery dis-
closure/waiting period law took effect in 1994, The
North Dakata law allowed the information to be pro-
vided by telephone, so only one trip was required. The

The court agrees wilh that candid obssrvation, Afler

director of the only clinic in North Dakota testified
that only one or two percent of women who are given
the mandated information over the telephone ask for
copies of written materials that must be offered. Pr.
Inj. Tr. 268. She testified that no patient had ever told
her she was cancelling an appointment because of the
information, /d. at 269. In addition, she saw no de-
crease in the number of abortions provided. /e at
269-70; see also Ex. 29 (summary statistics). If the
state-mandated information and waiting period had
any persuasive effect, then one might reasonably ex-
pect data from North Dakota to show a sign of it.

There is no such sign 2

IFN19, At the preliminary injunction phase of
the case, defendants criticized the Worth
Dakota data as “crude.”” The court invited
further analysis, see 4 Woman's Choice, 904
F.Supp. at 14388 n. 17, but none was . pro-
vided.

In Indiana itse!f, the mandatory disclosure and walting
period law took effect in November 1997, subject to
the provise that the information could be provided by
telephone. See A Woingn's Choice, 980 F.Supp. at
074-75, Plaintiffs in this case then established. proce-
dures and mechanisms for that information to be pro-
vided to a woman whe has scheduled an appointment
for an abortion. The evidence at trial in this case in-

proportion of women who schedule appointments who
actually come to the clinics as scheduled. See Ex. 226,
Overall abortion numbers for Planned Parenthood of
Central and Southern Indiana increased after the law
became effective, notwithstanding a $25 price in-
crease. Bx. 227; see also Tr._13-14. Again, f the
state-mandated information and waiting period were
having any persuasive effect on those women who
receive it, one might reasonably expect the Indiana
data to show a sign of it. And again, there is no such
sign.

In addition, the evidence that a two-trip law is likely to
increase the number of women from such a state. who
travel across state lines to obtain an abortion tends to
weigh against any persuasive effect, Dr, Henshaw
found that the proportion of Mississippi residents who
traveled to other states to abtain abortions increased
by about 37 percent. Ex, 224 at 635. (For purposes of
comparison, the samea proportion for South Carolina
women dropped slightly. See id. The change in Mis-
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sissippi was statistically significant.) For a significant
proportion of women, a two-trip law makes one trip to
a clinic in another state a better choice than two trips to
a clinic in their home state. That phenomenon cannot
be aftributed to any persuasive effect. There is no
indication that. mandatory disclosure and waiting pe-
riod laws that require only one trip to a'clinic produce
similar increases in out-of-state abortions.

Othet evidence on’ changes in interstate travel for
abortions also tends to show the absence of a persua-
sive Effect After the two-trip law took effect, the
numbex of women-from other states traveling to Mis-
sissippi for abortions decreased by about 30 percent,
The data from Utah showed a similar decrease of 33
percent in travel from other states to Utah for abor-
tions, Those changes are statistically significant, they
are attributabie to the laws taking effect; and they have
not been explained by any hypothesis other than the
burdens of the two-trip requirements. That evidence
also tends to show that the effects of the law in re-
. ducing overali abortion rates cannot be atiributed to

pezsmsmn Eb

FNZ20. The evidence of changes in interstate
travel patterns also suggests that the observed
changes in abortion rates in Mississippi and
Utah do not fully reflect the burdens that
two-trip laws would impose if enacted by

Jer, 18 ¥.3d 526, 533 (8th Cir.

to look for such evidence in severdl states where
walting period and mandatory disclosure: laws have
beer: in effect. They have not found and offered any.
such evidence. The absence of such evidence is a
powerfu! indicator that those laws do not have a per-
suasive effect ™4

FN2L. The court is not relying on-Dr. Hen-
shaw's report of conversations: with two
clinic directors in Mississippi as support for
the finding that the taw's effects ate the result
of burdens rather than persuasion. That re-
liance has been the subject of considerable
debate in this case. See 904 F Supp. at
1458-62. There is ample support for Dr.
Henshaw's opinion on this point apart from
those conversations.

In Kariin v. Foust, the Seventh Circuit observed that
“every post-Casey facial challenge to a waiting peiiod
requirement substantially similar to the one upheld in
Casey has been found constitutional.” 188 I.3d at 486.
In support, the court cited two decisions upholding
North Dakota and South Dakota laws, but neither law
required two trips to a clinic. See Plunned Parent-
hood, Sioux Falls Clinic v. Mifler, 63 F.3d 1432, 1467
(8th Cir.t998); Fargo Women's Health Org. v. Scha-
1994). The Seventh

Circuit also cited in Karfin the Fifth Cireuit's decision

several adjacent states, Wien neighboring
states do not require two trips, residents of a
state with a two-trip law may choose to avoid
some burdens of the law by crossing a state
line. In othser areas of constilutional law,
however, the courts evaluate the effects of a
state law based on the assumption that many
or all other states may enact sitnilar laws.
See, e.g., Healy v. The Beer. Institute. 491
1.5, 324, 336-37, 109 5.0t 2491, 103
L.Ed.2d 275 (1989); Armco ne. v. Hardesty,
467 11,8, 638 644, 104 S.Ct. 2620, 8}
1.Ed.2d 540 (1984).

#1177 It is of course always possible to generate one
maorte hypothesis or to conduct one more study. The
court therefore cannot say it would be impessible for
the Indiana law to have a persuasive effect. At the time
of trial i this case, however, the legal importtance of
such an effect and the potential value of evidence of
such an effect had been part of this case for four years.
The state and its experts have had ample opportunity

M Barmes o0 F 2d a5, whichopheidthe-vissis=
sippi two-trip requirement before the state had expe-
rienced its effects (which were studied in this case).
The Seventh Circuit also cited a district court decision
in Utah that was reversed on other grounds, See Utah
Women's Clinic,_fne, v. Leavitt, 844 F.Supp. 1482,
1494 (D.Utah 1994), rev'd in part on other grounds,
75 F.3d 564 (10th Cir.1993). The Utah district court -
decision offers little guidance on this issue at this time.
The Utah law was actually construed to require only
one frip, so that information could be provided by
telephone, ‘See 844 F.Supp. at 1487, 1495. The district

judge offered the correct observation that the Supreme

Court had upheld a two-trip requirement in Casey, but
there is no indication that the court considered evi-
dence of actual experience under a two-trip law, which
provides the type of evidentiary foundation that Casey
recognized could be used to challenge such a law. See
844 F.Supp. at 1487-88, 490 Further, the district
court decision was notrevi iewed on the merits, 2

FN22, On appeal, the Tenth Circuit dis-
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missed as untimely the appeal on the merits,
but remanded the district court's award of
foes against (he plaintiffs, 75 F,3d 564. After
the district court again imposed fees after that
remand, the- Tenth Circuit conclusively re-
versed' the fee award. 136 F.3d 707 (10th
Cir. 1998). After the district court construed
the Utah law in 1994 ag requiring only one
trip to a clinic, the law was amended to te-
quire the advance informaticn to be provided
“in & face-to-face consultation.” The en-
forcement of that amendment beginning in
1996 was the change studied by Dr, Henshaw

and Dr. Uhlenberg in the discussion of Utah -

data in'Part IV-A-4, above.

Thus, Kariin remains the only post-Casey decision
upholding a two-irip requirement where the challenge
was based on evidence of women's actual experience
under a two-trip law. The evidence in this case and in
Karlin shows that such laws are likely to cause statis-
tically significant reductions in the rate of abortions,
on the order of approximately 10 percent or a little
more, allowing for variations among different states.
See 975 F.Supp..at 1217 ¥*1178 (finding as a fact that
taw caused reduction in abortion rate). The additional
evidence in this case, not offered in Kariin, goes fur-
ther to show that the reduction in the rate of abortions
and the other important effects of the law (delays in
abortions and changes in interstate travel) are not at all
likely to result from any persuasive effect the man-
dated information and waiting period might have,

The evidence in this case also goes well beyond what
“was found sufficient in Casey to show that a spousal
notification requirement would impose undue burdens
on some women's right to choose to end their preg-
nancies. The reasonable conclusion from this evi-
dence, then, is that Indiana's “in the presence” re-
quirement 'would impose a substantial obstacle for a

sizable number of women who seek abortions. The -

effect of the requirement would impose an undue
burden on their constitutional right to choose to end a
pregnancy. .

V. The "Purpose” Prong of the Undue Burden Test

The Supreme Court taught in Casey that a law imposes
an undue burden on'a woman's right to choose if it was
enacted for the purpose of placing a substantial ob-
stacle in the path of a woman seeking an abortion. 303

1.8, at 877, 112 $.Ct, 2791 Plaintiffs contend that the
“in the presence” requirement of Public Law 187 has
no legitimate purpose and was enacted to place a
substantial burden on a woman's right to choose! De-
fendants argue that the Indiana legislature reasonably
could have concluded that “sound medical practice”
required a medical professional to assess fetai age and
the risks of the abortion procedure in person. Def.
Post-trial Bt. at 18-19.

During the legislative session leading to enactment of
Public Law 187, the Indiana legislature preserved an
unusually detailed history of the legislative process,
including audio tapes of the House floor debates,
relevant portions of which were transcribed for the
record. As introduced and passed by the Indiana Se-
nate, the Jegislation required only that the mandatory
disclosure be made “orally” to the pregnant woman.
The language requiring that information be provided
“in the presence of the pregnant woman” was added
by a floor amendment in the Indiana House of Rep-
resentatives. Debate on the amendment was brief.
Initiatly, the sponsor of the amendment explained the
result of the words he proposed but not his underlying
reasons for requiring the information session to be
conducted in person:

[AJIl my amendment does is on page 2, line 22, after
the word “abortion” it inserts *and in the presence of
the-pregrant-woman”-so-it's-very-clearthat-the-in

formation will be given to the pregnant woman in
person and not by telephone. That information can
be given to her by her family doctor or by the clinic.
It just simply requires that it be given in person and |
would appreciate your support, | might add, Mr,
Speaker, there's some confusion about the language
that presently is in the bill whether the information
can be given over the telephone or not and this
would clear that up and make it very clear that it
shouid be, it will be given in the presence of the
woman and not by telephone or some other con-
veyance,

Ex. 38 at 3. Then a member spoke in opposition to the
amendment and raised some of the same objections
that plaintiffs have raised here:
Some people have referred to the bill itself as the
women-women are stupid bill. This amendment is
the women are reaily stupid amendment and { don't
mean that as offensively to [the sponsor of the
amendment]. T really feel that very sincerely: Be-
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cayse now we're saying that not only do we have to
have this informed consent as if a woman hasn't
thought this through, we're saying that if she calls in
and talks to the physician and hears all the options
and is given the option of seeing the pictures that
pedple want her to see or the information*1179 that
she has to receive, that she's not capable of uneer-
staiiding that over the telephone. This is clearly an
effort to make the wornan have to go into the clinic,

to have to go through all the protesters, and to alert

those protesters that she'll be back in 18 hours, we'll
know exactly who she is, we'll know exactly why
she's back, it gives them the second chance. | mean
if we can have informed consent, we can have the
Bbill as it is now with tlie laiguage in it that requires

the informed consent, that requires her to have to
call in and get that, all the information and all the
graphic descriptions that you want to give, if that's
what you so choose, but we don't have to have her
go into the facility-twice in order to receive that
information. 1 would ask that you reject this
amendment.

Id. at 3-4. Another member spoke in opposition:
I've had a test, biopsy if you will, for cancer and if
you can get that information on the phone when
something is fife threatening as canger, T should
thinlk if you choose 1o, you could get any other in-
formation on the phone as far as abortion or not to

the operation ot has the authority from the physician

to talk to me over a telephone. That is very dan-
gerous, especially when you're talking about the

symptoms and consequences of an abortion. [ would

think you would want to talk personally to the per-

son who may be performing that and know that they -

have-know that they are the person indegd_that they
H.'l‘e.‘ . ] 1 1

Id. at 4. The House then voted to adopt the amendment
adding the “in the presence” requirement. The Senate
eventually concurred with all House amendments, and

the bill was enacted by overriding the Governor's veto,

No evidence before this court suggests that Indiana
women seeking an abortion face a material risk of
telephonic impersonation of health care professien-
als-the only purpose advanced in support of the “in the
presence” requirement during the actual legislative
debate. '

Defendants suggest another purpose for the “in the
presence” requirement-that “sound medical practice”
recognizes the possible benefit of providing medical
risk and fetal development information in person after
an actua} physical examination rather than over the
telephone. See Def, Post-trial Br. at 18 (“The legisla-
ture could reasonably believe a face-to-face meeting
would permit the physician to determine the gesta-

[Ave an abortion oF WITalEver IS COlCerned,
ld at'4.

After the opponents asserted that the “in the presence”
requirement was intended as an “obstacle,” the chief
sponsor of the bill in the House defended the proposal:

Thank you, Mr, Speaker, members of the House.
Real quickly, the purpese of this amendment is quite
simply, somebody that's going to make a decision
. that is this important, you want to make sure that
you're talking to the physician, the advanced prac-
tical nurse, the midwife or whomever is spelled out
in this bill that that's the person you're talking to. |
mean, the first time you may see this doctor, maybe
on the operating table while you're already anes-
thetic and how do you know this is the doctor or the
person you're supposed to be talking to. T mean, that

is terrible consequence to rely on somebody you've

never met before in your life and to take them at face
value that this is the person who may be performing

tional age of the fetus and the likely risks to the
mother....”). Courts often indulge the assumption,
without clear evidence, that legislators may have ac-
tually considered points that could support the con-
stitutionality of a law. After all, what is important in a
lawsuit may be different from what seemed imme-
diately important in the thrust and parry of fioor de-
bate. '

The problem with defendants’ argument is that it re-
quires reading into the language* 1180 of Public Law
|87 a requirement that the person providing the in-
formation conduct a visual or physical examination of
the woman when the mandated infermation is pro-
vided. No such requirement is stated in the statute.
Additionally, the statute-does not mandate that the
required information be tailored to fit the individual
medical needs of each woman. In fact, the evidence
shows that plaintiffs use a “script” or a recording made
by a physician in which the same information is pro-
vided to all women. See Tr. 7-9, 210; Ex. 364 at 11-12,
There is no evidence tending to show how the “in the
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presence” requirement actually furthers the state's
" legitimate interests in maternal kealth or in protecting
. potential life.

In Karlin v. Foust, the Seventh Circuit considered the
purpase prong of the undue burden test as applied to
Wisconsin'g informed consent statute, which is similar
to Public Law 187. That statute required that a woman
give her voluntary and written consent to an gbortien,
and that ceftain information be provided orally to a
woman in person at least 24 hours prior to the abor-
tion. Although the district court found certain provi-
sions of the statute unconstitutional and therefore
severed them from the statugte, the court also found
that the statute as a whole did not have the effect or
purpose of Imposing an undue burden on a woman's
right to choose. See |88 F.3d at 457.

On appeal, the plaintiffs argued that the district court

had erred in concluding that the statute did not have -

the purpose of imposing an undue burden on a wom-
an's right to.an abortion. The Seventh Circuit began its
discussion of the purpose prong by reaffirming Ca-
sey's holding that “a statute is considered to have an
invalid purpose only if the means chosen by the state
to further its legitimate interests in protecting potential
{ife and maternal health are calculated to hinder a
woman's free choice, rather than to inform it.” Jd al
493 citing Cagey, 303 U.S. at 877-78, 112 5.Ct 2791,

wotnen to choose childbirth over abortion as long as
the regulation was reasonably designed to furt‘her
that interest.

Id. at 493 (internal citations omitted) (emphasis add-
ed). The Seventh Circuit noted that Mazurek “suggests
that plaintiffs chal]engmtT abortion statutes will! face
significant difficulty in showing that an othelw ise
constitutional abortion regulation was enacted wmh an
improper purpose.” fd. at 494,

Defendants point out here that there has been no;“ex-
plicit indication” from the state that it was acting in
furtherance of an improper purpose. Karlin did not
hold, however, and this court does not believe that
Casey requires, that the leglslauue must admit tc an
improper purpose before a court can find that a statute
fails the purpose prong of the undue burden standard.
See Qkpalobi v. Foster, 190 FJ3d 337, 353 (Sth
Cir. 1999) (rejecting the view that, “for a court to hold

~ thata measure * 1181 has the impermissible purpose of

placing an undug burden on a woman's right to an
abortion, the legislature actually has to admit to such a
purpose™), vacated on other grounds, 244 F.3d 405
(5th Cir.2001) (err hanc). Nevertheless, the court need
not reach a final conclusion as to whether the evidence
in this case shows an improper purpese for the “in the
presence” requirement. The evidence of the law's
likely effects clearly shows that the law will impose an

The court then noted-that the joint-opinion-in-Casey———undue burden-on-women-and-their constitutional 1ght

and the Supreme Court's later decision in Mazurek v.
Armsirong, 520 1.8, 968, 117 S.Ct. 1865, 138
L.Ed.2d 162 (1997), “suggest that such a challenge
will rarcly be successful, absent some sort of explicit
indication from the state that it was acting in further-
ance of an improper purpose.” Kgrdin, {88 F.3d af493.
The court explained:

1t is reasonable to conclude that the Court's decision
[in Casey ] not to engage in any inquity into the
Pennsylvaniz statute's purpose indicates that the
nature and structure of that statute's provisions
coupled with. the express indication of the Penn-
sylvania legislature contained in the Pennsylvania
statute's purpose section, were more than sufficient
to show that the statute was passed with a proper
purpose o purposes in mind. Casep would seem to
indicate that the. Court would not scrutinize too
closely the stated purpose or purposes of a regula-
tion given the state's legitimate intercst from the
outset of a woman's pregnancy in persuading

to choose to end a pregnancy. The “in the presence”
requirement is unconstitutional because of its effects.
The court need not try to divine its purpose.

V1. Equal Protection Ancilysis

Plaintiffs have argued that the “in the presence” re-
quirement of Public Law 187 alsd violates the Equal
Protection Clause of the Fourteenth Amendment by
discriminating against women, It is difficult 1o im-
agine legislation regulating abortions or access to
them that does not affect women more than men. That
much has been clear since long before Roe v, Wade. In
light of all the attention devoted to litigating abortion
rights under the Due Process Clause, the court does
not see a basis for applying any different standard by
inveking the Equal” Protection Clause. The court
therefore concludes that the Equal Protection theory
adds nothing to plaintiffs' case and declines to address
it further, o ‘
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VII. Sevembr‘/fty and Injunciive Relief

The court concluded in 1997 that the “in the presence”
requirement was severable from the rest of Public Law
187, A Woman's Choice, 980 F.Supp. at 974, Plaintiffs
have indicated they do not seek to revisit that issue. Pl.
Post-trial Br. at 6 n. 4. The court remains of the view
that the “in the presence” requirement is severable,
Accerdingly, the court will enter a final judgment with
a permanent injunction enjoining the defendant class
from enforeing the “in the presence” requirement. The
remaining provisions of Public Law 187, .in light of
their construction by the Supreme Court of Indiana,
will remain in effect,

S.D.Ind.,2001,

A Woman's Choice-East Side Women's Clinic v.
Newinan '

132 F.Supp.2d 1150

END OF DOCUMENT
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" CLINIC, ct al., Plaintiffs-Appellecs,
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Rehearing and Rehearing Eg Banc Denied Oct, 28,
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e —

EN* Judge Ripple took no part in the con-
sideration or decision of this case. Judges
Posner, Rovner, Diane P. Wood, Evans and
Williams voted to grant rehearing en bane.
Judge Diane P. Wood voted to grant rehear-
ng.

Prosecuiors appesaled from an order of the United
States District Court for the Southern District of In-

which permanently enjoined enforcement of in-
formed-consent provision of Indiana abortion statute
requiring a second clinic visit so that information
would be provided in presence of the pregnant wom-
an. The Court of Appeals, Easterbrook, Circuit Judge,

held that it was an abuse of discretion for district judge
to issug pre-enforcement mjunctlon prior to determi-

nation of the effects of that provision and reasons for
those effects.

Reversed.
Coffey, Circuit Judge, filed concurring opinion.

Diane P. Wood, Circuit Judge, filed dissenting opin-
ion.

West Headnotes.

Civil Rights 78 €~1456

78 Civil Rights
781 Federal Remedies in General
78%k1449 Injunction
78k1456 k. Other Particular Cases and
Contexts. Most Cited Cases
(Formerly 78k262.1)

Injunction 212 €85(1)

212 Injunction
21211 Subjects of Protection and Rellef
2121KE) Public Officers and Entities
212k85 Enforcement of Statutes,
nances, or Other Regulations
212Kk85(1) k. In General. Most Cited

Ordi-

. Cases

——diana; David FHamilton, J;132-F:Supp:2d 1150, ——dropped-could-not be-extrapolatedto- Indiana. West's

It was an abuse of discretion for district judge to issue
an injunction against enforcement of in-
formed-consent provision of Indiana abortion statute
requiring a second clinic visit so that information
would be provided in presence of the pregnant woman
prior to determination of the effects of that provision
and reasons for those effects; effect of similar provi-
sions. in Mississippi and Utah where abortions

ALC. 16-34-2-1.1(1).

West Codenotes

Negative Treatment ReconsideredWest's ALC,
16-34-2-1,1, *684 Mary J. Hoeller, White & Raub,
Indianapolis, IN, Simon Heller (argued), Center for
Reproductive Law & Policy, New York, NY, Colleen
K. Connell, Roger Baldwin Foundation of ACLU,
Inc., Chicago, IL, for plaintiff-appellee.

Thomas M. Fisher (argued), Office of the Attorney
General, Indianapolis, IN, for defendant-appellant.

Before COFFEY, EASTERBROOK, and DIANE P.
WOOD, Circuit Judges.

EASTERBROOK, Circuit Judge.

In 19935 Indiana enacted a statute making the woman's
informed consent a condition to an abortion. Ind.Code
§ 16-34-2-1.1. Even though the text of this law is
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materially identical to one held constitutional in
Planned Parenthood of Southeastern Pennsylvania v,
Casey, 505 U.S. 833, 881-87, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992), a federal district court issued a
preliminary imjunction preventing the statute from
taking effect. 4 Woman's Choice-Fast Side Women's
Clinic v. Newman, 904 F.Supp. 1434 (8.D.Ind.1995).
Two years later, the district court modified this in-
junction to permuit the state to enforce most of the law,
but it blocked enforcement of the requirement that
information be provided “in the presence of the
pregnant woman, [by] the physician who is to perform
the abortion, the referring physician or a physician
assistant” (§ 16-34-2-1.1(1)). See 980 F.Supp. 962
(1997). After*685 four more years had passed, the
Judge held a trial and made permanent the injunction
as modified in 1997, 132 F.Supp.2d 1150 (2001).

By requiring information to be supplied “in the pres-
ence of the pregnant woman”-rather than by printed
brochure, telephone, or web site-the statute obliges the
woman to make two trips to the clinic or hospital, This
raises the cost (both financial and mental) of an abor-
tion. On the basis of studies concerning similar laws in
Mississippi and Utah, the district court concluded that
the higher cost will reduce by 10% to 13% the number
of abortions performed in Indiana. Some of these
women will travel to states that do not require two
trips; others will forego an abortion; some who do

have-an-abortion-in-Indiana-will-delay-that procedure———including an offer to-provide:

until the second trimester. These consequences show
that the law creates an “undue burden™ on abortion,
the district judge held. Although by the time the dis-
trict judge entered the permanent injunction we had
concluded that the Mississippi study does not warrant
condemnation of Wisconsin's law (which like Penn-
sylvania's requires two trips to the medical facility and
a 24-hour wait), see Karlin v. Foust, 188 I.3d 446,
484-88 (7th Cir.1999), the district judge wrote that
data from the Utah study, and a new analysis of the
Mississippi data, require a different result. The judge
also thought that experience in Indiana showing that
the demand for abortion did not decline when infor-
mation was provided on paper or over the telephone
implies that the reduction in the number of abortions is
attributable to higher cost (a bad reason) rather than to
the statutory information (a valid reason).

Indiana's statute reads as follows:

An abortion shall not be performed except with the

“voluntary and informed consent of the pregnant

woman upon whom the abortion is to be performed.
Exicept in the case of a medical emergency, consent
to an abortion is voluntary and informed only if the
following conditions are met:

(1) At least eighteen (18) hours before the abor-
“tion and in the presence of the pregnant woman,
the physician who is to perform the abortion, the
referring physician or a physician agsistant (as
defined in [C 25-27.5-2-10), an advanced practice
nurse (as defined in IC 25-23-1-1(b}), or a mid-
wife (as defined in IC 34-1%8-2-19) to whom the
responsibility has been delegated by the physician
who is to perform the abortion or the referring
physician has orally informed the pregnant
woman of the following:

(A) The name of the physician performing the
abortion.

{B) The nature of the proposed procedure or
treatment.

(C) The risks of and alternatives to the proce-
dure or treatment. '

(D) The probable gestational age of the fetus,

(i) a picture or drawing of a fetus;
(ii) the dimensions of a fetus; and

(iif) relevant information on the potential sur-
vival of an unborn fetus;

at this stage of development.

(E) The medical risks associated with carrying
the fetus to term.

(2) At least eighteen (18) hours-before the abor-
tion, the pregnant woman will be orally informed
of the following:

(A} That medical assistance benefits may be
available for prenatal care, childbirth, and ne-
onatal care *686 from the.county office of
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family and children,

(B) That the father of'the unborn fetus is legally
required to assist in the support of the child. In
the case of rape, the information required under
this clause may be omitted.

(C) That adoption alternatives are available and
that adoptive parents may legally pay the costs
of prenatal care, childbirth, and neconatal care.

{(3) The pregnant woman certifies in writing, be-
fore the abortion is performed, that the infor-
mation required by subdivisions {1) and (2) has
been provided.

When the litigation began, plaintifts challenged not
only the requirement that advice be delivered in per-
son but also the medical-emergency exception, which
they deemed insufficient because it lacks details found
in the Pennsylvania statute. The district court certified
the medical-emergency issue to the Supreme Court of
Indiana, whose interpretation, see A Woman's
Choice-East Side Women's Clinic v. Newman, 671
N.E2d 104 (Ind. 1996), satisfied the district judge.
See 980 F. Supp. at 966, Plaintiffs then dropped this
objection, leaving only the advice requirement as a
ground of contention, 2

to the decision of whether or not to un-
dergo the abortion.

(ii) The probable gestational age of the
unborn child at the time the abortion is to
be performed.

. (iii) The medical risks associated with

carrying her child to term.

{2) At least 24 hours prior to the abortion,
the physician who is to perform the abor-

- tion or the referring physician, or a quali-

fied physician assistant, health care practi-
tioner, technician or social worker to
whom the responsibility has been dele-
gated by either physician, has informed the
pregnant woman that;

(i) The department publishes printed ma-~
terials which describe the unborn child and
list agencies which offer alternatives to
abortion and that she has a right to review
the printed materials and that a copy will
be provided to her free of charge if she
chooses to review it.

(i) Medical assistance benefits may be
available for prenatal care, childbirth and

ENt For comparison, we reproduce the sub-
stantive portions of the statute at issue in
Casey, 18 Pa. Cons. Stat. § 3203:

{a) No abortion shall be performed or in-

duced except with the voluntary and in-
formed consent of the woman upon whom
the abortion is to be performed or induced.
Except in the case of a medical emergency,
consent to an abortion is voluntary and
informed if and only if:

(1) At least 24 hours prior to the abortion,

the physician who is to perform the abor-
tion. or the referring physician has orally
informed the woman of:

(i) The nature of the proposed procedure
or treatment and of those risks and alter-
natives to the procedure or treatment that a

reasonable patient would consider material

neonatal care, and that more detailed in-
formation on the availability of such as-
sistance is contained in the printed mate-
rials published by the department.

(iii) The father of the unborn child is liable
to assist in the support of her child, even in
instances where he has offered to pay for
the abortion, In the case of rape, this in-
formation may be omitted,

(3) A copy of the printed materials has
been provided to the pregnant woman if

_ she chooses to view these materials.

(4) The pregnant woman certifies in writ-
ing, prior to the abortion, that the infor-
mation required to be provided under
paragraphs {1}, (2} and (3) has been pro-
vided.
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(b) Where a medical emergency compels
the performance of an abortion, the physi-
cian shall inform the woman, prior to the
abortion if possible, of the medical indica-
tions supporting his judgment that an
abortion is necessary to avert her death or
to avert substantial and irreversible im-
pairment of major bodily function,

{(c) ... No physician shall be guilty of vio-
lating this section for failure to furnish the
information required by subsection (a) if
he or she can demonstrate, by a prepon-
derance of the evidence, that he or she
reasonably believed that fumishing the
information would have resulted in a se-
verely adverse effect on the physical or
mental health of the patient.

Penngylvania thus requires essentially the
same advise as Indiana, provided “orally”
by the physician, 24 hours before the
abortion. It is more restrictive than Indi-
ana's law in two ways: Pemmsylvania re-
quires a 24-hour waiting period versus 18
in Indiana, and it requires the physician to
deliver the information while Indiana al-
lows a range of medical personnel. The
defense in subsection (¢) of the Pennsyl-

at least some proper applications. This leaves us with
irreconcilable directives from the Supreme Court. The
Justices have insisted that courts lower in the hierar-
chy apply their precedents unless overruled, even if
they seem incompatible with more recent decisions.
See, e.g., State Oil Co. v. Khan, 522 U.5. 3, 20, 118
S.Ct. 275, 139 T.Ed.2d 199 (1997); Redriguez de
Quifas v. Shearson/American Express, Inc., 490 U.S.
477, 484. 109 S.Ct. 1917, 104 LEd.2d 526 (1989).
When the Justicés themselves disregard rather than
overrile a decision-as the majority did in Stenberg,
and the plurality did in Casep-they put courts of ap-
peals in a pickle. We caunot follow Salerno without
departing from the approach taken in both Stenberg
and Casey, vet we cannot disregard Salerno without
departing from the principle that only an express
overruling relieves an inferior court of the duty to
follow decisions on the books. See also, e.g., Scheiber
v. Dolby Laboratories, Inc, 293 F.3d 1014 (7th
Cir.2002) (following Brulofte v. Thys Co., 379 U.8.
29,83 85.Ct, 176, 13 L..Ed.2d 99 (1964}, even though it
is incompatible with the rationale of more recent de-
cisions). Troxel v. Granville, 530 .S, 57. 851n. 6, 120
S.Ct. 2054, 147 1..Ed.2d 49 (2000), offers us a way out
by calling the language in Salerno a “suggestion,” an
approach not essential to Salerno 's judgment, Given
the incompatibility between Salerno 's langnage and
Stenberg 's holding, it is the language of Salerno that
must give way.

—vania statute has no direct parallel i In-
diana's law, but the Supreme Court of In-
diana has read the “medical emergency”
proviso in Indiana's law to achieve the
same basic effect. See A Woman's
Choice-Fast Side Women's Clinic wv.
Newman, 671 N.E.2d 104 (Ind. 1996).
Neither side contends that any remaining
difference between the statutes is material.

*687 Indiana makes much of the fact that its statute
has never been allowed to operate as written, It relies
on United States v. Salerno, 481 U.8, 739, 745. 107
S.Ct. 2095, 95 L.Ed.2d 697 (1987), for the proposition
that, except in first amendment cases, a law may be
held unconstitutional only when “no set of circum-
stances exists under which the Act would be valid.”
Yet in Stenberg v. Carhart, 530 1J.S, 914, 120 S.Ct.
2597, 147 L. Ed.2d 743 (2000), without so much as a
menticn of Salerno; the Court held invalid, in a
pre-enforcement challenge, an abortion statute that
might have been construed by the state courts to have

Still, to say that a claim is justiciable does not mean
that we must ignore the fact that enforcement has not
commenced. Plaintiffs rely on predictions about what
is likely to happen if Indiana's law were enforced as
written, Because Indiana has been disabled from im-
plementing its law and gathering information about
actual effects, any uncertainty about the inferences
based on other states' experience and how that expe-
rience would carry over to Indiana must be resolved in
Indiana's favor. This, coupled with doubts about the
role of predictions in constitutional analysis, turns out
to be important, for reasons explained presently.

Casey stated, and Karfin reiterated, that an in-
formed-consent statute may have effects that differ
from the written terms, and that those effects could in
principle demonstrate that an innocuous-appearing
*688 law actvally imposes an undue burden on abor-
tion. But neither decision explained how such factual
arguments are 1o be evaluated: before implementation
or after?, using what standards? Normally a court
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asked to say that a statute will have forbidden effects
asks only whether a proper outcome is possible; it
does not hold a trial-and, if a district judge nonetheless
takes evidence and makes findings, the appellate court
will reexamine matters with a heavy presumption
favoring the law's constitutional application. See, e.g.,
Vance v. Bradiey, 440 1.5, 93, 111, 99 §.Ct. 939, 59
L.Ed.2d 171 (1979); National Pgint & Coatings Ass'n
¥, Chicago, 45 F.3d 1124 (7th Cir.1995). One may say
in response that these cases deal with rational-basis
review, while abortion implicates fundamental rights.
But laws that regulate, not abortion itself, but ancillary
issues (such as informed consent), do not affect fun-
damental rights urless the ancillary rule creates an
undue burden on the underlying right. How does the
court handle factual disputes that bear on whether an
undue burden has been created? It cannot simply as-
sumne that a fundamental right has been burdened; that
begs the question.

Stenberg shows that the undue-burden standard must
be applied at the level of logic, and to the nation as a
whole, rather than one state at a time. Nebraska for-
bade use of “intact dilation and extraction” (D & X), a
method of late-term abortion. Stenberg believed that
this ban would have unacceptable consequences be-
cause it would induce physicians to steer clear of other
procedures similar to the D & X. Nebraska's law
therefore was held unconstitutional, as an undue bur-

whether other medical professionals could do the job
as safely, and how much prices may be elevated by a
physician-only rule.

Findings based on new evidence could produce a new
understanding, and thus a different legal outcome; the
plurality implied this in Casey, as did we in Karlin.
But if the issue is one of legislative rather than adju-
dicative fact, it is unsound to say that, on records very
similar in nature, Wisconsin's law could be valid (as
we held in Karlin ) and Indiana's law invalid, just
because different district judges reached different
conclusions about the inferences to be drawn from the
same body of statistical work. Because the Supreme
Court has not made this point explicit, however, and
because the undue-burden approach does not prescribe
a choice between the legislative-fact and adjudica-
tive-fact approaches, we think it appropriate to review
the evidence in this record and the inferences*689 that
properly may be drawn at the pre-enforcement stage.

The district court found that the two-visit requirement
in Mississippi and Uiah reduced the number of abor-
tions performed in those states by about 10% com-
pared with neighboring states that do.not require
multiple visits, The judge also found that the number
of abortions performed in Indiana has not declined
because of the advice given to women under Ind.Code
§ 16-34-2-1.1, though not necessarily in person (be-

den-on-abortion, without the need-for-a-trial. Mean-
while a trial had been held in Wisconsin, where the
district judge found as a fact that the untoward con-
sequences anticipated in Stenberg would not occur.
Planned Parenthood of Wisconsin v. Daovie, 44
F.Supp.2d 975 (W.D.Wis.1999), affirmed under the
name Hope Clinic v. Ryan, 195 F.3d 857 (7th
Cir.1999) (en banc), remanded, 530 U.5. 1271 (2000),
decision on remand, 249 F.3d 603 (2001) (en banc).
The Supreme Court vacated our decision without
regard to the district court's findings; it was of the
view (as we likewise had concluded, 185 F.3d at
872-73) that constitutionality must be assessed at the
level of legislative fact, rather than adjudicative fact
determined by more than 650 district judges. Only
treating the matter as one of legislative fact produces
the nationally uniform approach that Stenberg de-

mands, This worked against the partial-hirth-abortion .

laws in Stenberg but has worked in favor of other
laws: the Court has held it constitutional to prevent
non-physicians from performing abortions, see Ma-
zurek v, Armstrong, 520 U.S, 968. 117 S.Ct. 1865, 138
L.Ed.2d 162 (1997), without factual inquiries into

cause that aspect of the statuie has been emjoined).
Indiana asks us to set aside these findings, but review
under Fed R.Civ.P. 32(a) is highly deferential, see
Anderson v. Bessemer City, 470 U.S, 564, 105 S.Ct.
1504, 84 1..Iid.2d 518 (1985), and we cannot say that
the district court's findings are clearly erroncous, The
studies’ conclusions were hotly debated on both
medical and statistical grounds, but the district judge
dealt responsibly with these arguments pro and con,
and his findings cannot be upset. But what happened
in Mississippi and Utah, a question of historical fact
on which appellate review is deferential, does not
necessarily ordain what will happen in Indiana-or
whether what is likely to happen in Indiana amounts to
an “undue burden.” That admixture of fact and law,
sometimes called an issue of “constitutional fact,” is
reviewed without deference in order to prevent the
idiosynerasies of a single judge or jury from having
far-reaching legal effects. Only the findings of his-
torical fact are sheltered by Rule 52(a). Thus our
consideration of the studies' significance is not def-
erential. See Cooper Industries, Inc. v. Leatherman
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Tool Group, Inc., 532 U.S. 424, 121 S.Ct. 1678, 149
LEd2d 674 (2001} {(constitutionality of punitive
damages is reviewed de nove ); Ornelas v, United
. States, 517 U.8. 690, 116 8.Ct. 1657, 134 L..E4.2d 911
(1996) (probable cause for a search or seizure is re-
viewed de novo in the absence of a warrant); Bose
Corp, v. Consumers Union of United States, Inc., 466
10.5. 485,499, 104 8.Ct. 1949, 80 L.Ed.2d 502 (1984)
(factual disputes that determine constitutionality un-

der the first amendment are reviewed de novo ). Cf. .

Los Angeles v. Alameda Books, Inc., 535 U.S, 425,
122 S.Ct. 1728, 152 1.Ed.2d 670 (2002) (without
discussing the standard of review, all nine Justices
freely substitute their judgment for that of the district
and appellate judges on the significance of an empir-
ical study in a constitutional suit). See also Henry P.
Monaghan, Constitutional Fact Review, 85 Colum. L.

Rev. 229 (1985).

By concluding that the empirical work had been car-
ried out competently, the district judge established (for
purposes of this litigation) that abortions dropped in
Mississippi, compared to those in South Carolina,
during the year after Mississippi enacted a statute
requiring two visits. The anthors of this study (and its
replication in Utah) did not ask how Mississippi
compares with Indiana. The study does not include a
regression based on the sorts of variables, such as
urbanization, income, average distance to an abortion

silent on these matters, Mississippi and Utah, two
states with a history of hostility to abortion and very
few abortion providers (implying long travel times),
may be poor models for other states. Indianapolis has
multiple abortion clinics; another in Fort Wayne
serves the northeastern portion of the state; women in
the northwest and southeast can use not only local
providers but also those just across the state lines in
Chicago and Louisville, So just as in Karfin the ap-
plication of the Mississippi data (and now Utah's data)
to a different state would be a leap of faith. Here is
where the pre-enforcement nature of this suit matters.

Plaintiffs did try to deal with another problem identi-
fied in Karlin: that the original Mississippi study did
not try to separate the raw costs of a two-visit re-
quirement from the effects of the information that was
provided during the first visit. 188 F.3d at 486-88. The
Supreme Court's first two encounters with in-
formed-consent statutes treated these laws as med-
dling in the physician-patient relation with no valid
purpose, and no effect other than to heap pointless
costs on women. See Adkron v. Akron Center for Re-
productive Health, Inc., 462 U.S. 416, 442-49, 103
S.Ct. 2481. 76 1.Ed.2d 687 (1983); Thornburgh v,
American College of Gbstetricians and Gynecologists,
476 U.8. 747, 7159-65, 106 8.Ct. 2169, 90 L..Ed.2d 779
(1986). Casey overruled both of these decisions and
held that states may fry to persuade women not to

elinie;-average-price-of-abortton;-and-so-on;-thatmight————abort—theirpregnancies—Maybe—atl—the—ississippi

enable conclusions drawn from Mississippi to be
extrapolated with confidence to other states. That is
one reason why we held in Karlin that the Mississippi
sindy was a poor basis for predicting what would
happen in Wisconsin, which we thought more similar
to Pennsylvania than to Mississippi. 188 F.3d at
485-86. :

That shortcoming could have been fixed in one of two
ways. First, the authors could have conducted a mere
comprehensive study, with additional variables and
regression coefticients that would reveal their effects.
That was not done. Second, the authors (or other
scholars) could have gathered data from other states to
test *690 whether (and, if so, how) state-specific
characteristics affect the results. That was not done
either. What sas happened in Pennsylvania, Wiscon-
sin, and the other states whose informed-consent laws
require two visits? Did Mississippi prove to be a better
predictor of Wisconsin than Karlin anticipated, or was
the outcome in Wisconsin dissimilar? This record is

study reveals is successful persuasion, we observed in
Karlin, In this case the plaintiffs tried to separate the
effect of information from the effect of making two
visits, Since 1997 Indiana has been able to enforce the
portion of its informed-consent statute requiring the
provision of certain information to women who in-
quire about abortions. Yet the munber of abortions has
not declined. This shows, the district judge wrote, that
the law lacks persuasive effect; and if a decline in
abortions cannot be attributed to persuasion, then the
cause nust lie in some other and impermissible feature
of the law.

Yet this assumes what is to be proven: that Indiana is
like Mississippi and Utah, so that the number of
abortions would decline 10% or more if the law were
enforced as written. Maybe what Indiana’s experience
since 1997 shows is that Indiana differs from Missis-
sippi and Utah and will not experience a substantial
decline, with or without multiple visits. Or maybe
what it shows is that presenting the information in
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person is critical to its persuasive effect. Our educa-
tion system rests on the premise that information de-
livered orally, with an opportunity for give-and-take,
“takes” better than information delivered exclusively
in writing. Otherwise a university would simply mail a
syllabus to the freshman class and ask the students to
appear four years later for exams. So the fact that
advice delivered in writing or over the phone is unin-
fluential need not imply that advice delivered in per-
son will be uninfluential. Once again the fact that
Indiana has been blocked from enforcing its law as
written means that the record does not contain evi-
dence needed for accurate assessment of that statute's
effects.

Then there {s an open question what the 10% reduction
reflects. Let-us suppose that abortions would decline
10% in Indiana if that state’'s law were fully en-
forced.*691 What would the decline signify? One
possibility is that many women who strongly want an
abortion have been blocked by the cost (in money and
time) of multiple visits to the clinic, or because the
more times the woman must be absent the greater is
the likelihood that an abusive parent, spouse, or part-
ner would discover what the woman has planned and
intervene notwithstanding the availability of the
emergency bypass, which the Supreme Court of In-
diana held to encompass any kind of threat to the
woman's health or safety. See 671 N.E.2d at 108-09.

who have abortions are on the fence between ending
the pregnancy and carrying the pregnancy to term, so
that even a modest cost tips the scales. If the former,
then a two-visit rule might be deemed an undue bur-
den; if the latter, the two-visit rule would not be an
undue burden, for only a law that “has the purpose or
effect of placing a substantial obstacle in the path of a
woman seeking an abortion of a nonviable fetus” (
Stenberg, 530 U.S. at 921, 120 8.Ct. 2597: emphasis
added; quoting from the plurality opinion in Casey } is
an “undue” burden. This record does not permit (and
the district judge did not make) an inference either
way about the reason for the decline in Mississippi and
Utah. Perhaps this shortcoming could be rectified by
studying the effects of changes in out-of-pocket out-
lays or travel time as prices change, or clinics open,
close, or move locations, but the studies in this record
do not address the question.

Since 1992, when the plurality in Caséy announced
the “undue burden” standard, only two kinds of statute

%&ﬁ@tlleﬁp(:)ss}:blhtfl%thﬁt‘ﬂbﬁutfle%—ﬁf‘allfwemefl—fmt‘sﬁgg@t*ﬂmtmmﬁrdmwfmb.

have flunked the test: a law forbidding the “intact
dilation and extraction” (D & X) method of abortion
{the subject of Stenberg) and a law requiring a woman
to notify her husband before obtaining an abortion
{(discussed in Casey itself). Because the language used
to describe the D & X' also could be understood to
prohibit other procedures that were common (and
perhaps essential) to late-term abortions, Stenberg
concluded that the law would forbid abortions alto-
gether for substantial numbers of women. The notifi-
cation statute did not forbid abortions, but the Court
feared that it would come to the same thing for those
women whose husbands are likely to respond vio-
lenily to the notice (if not to any contact from an es-
tranged spouse). The plurality explained:

The spousal notification requirement is thus likely
to prevent a significant number of women from
obtaining an abortion. It does not merely make
abortions a little more difficult or expensive to ob-
tain; for many women, it will impose a substantial
obstacle. We must not blind ourselves to the fact
that the significant number of women who fear for
their safety and the safety of their children are likely
to be deterred from procuring an abortion as surely
as if the Commonwealth bad outlawed abortion in
all cases.

505 U.S. at 893-94, 112 S.Ct. 2791. This record does

stacle of that magnitade in visiting a clinic twice. As
we have stressed, Indiana's law has an emergen-
cy-bypass clause that has been authoritatively inter-
preted to cover any kind of physical or psychological
risk to the woman. 671 N.E.2d at 108-09. Plaintiffs do
not contend that this interpretation falls short of what
Stenberg and Casey require for emergency-bypass
opportunities. It is accordingly difficult to see how the
sort of outcome that doomed the spousal-notification
rule could condemn Indiana's statute.

This is not to say that a two-visit requirement could
not create a burden comparable to a spousal-notice
requirement. Quoting the district court, Casey 's plu-
rality*692 assumed that “for those women who have
the fewest financial resources, those who must travel
long distances, and those who have difficulty ex-
plaining their whereabouts to lmsbands, employers, or

~others, the 24-hour waiting period will be ‘particularly

burdensome.’ ” 505 1.8, at 886, 112 §.Ct. 2791. But it
held these considerations insufficient to condemn the
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Pennsyivam'a statute. All that the record in the current

case shows is that these costs are positive and have
some effect-something that the plurality in Casey

assumed. Likewise in Mazurek the Court assumed that -

a statute preventing nurses and other skilled medical
personnel whose training fallg short of the M.D. from
performing abortions would increase the expense (and
thus, by the Law of Demand, reduce the number) of
abortions; this again was held insufficient to show
invalidity even on the assunoption that one legistative
' purpose was to curtail abortion.

The record in this case does not show that a two-visit
rule operates similarly to a spousal-notification rule by
facilitating domestic violence or even inviting do-
mestic intimidation. It shows nothing except a decline
in the number of abortions in Mississippi and
Utah-leaving open both the extent to which other
states would experience the same effect and the reason
why the effect occurs. This is not the sort of evidence
that permits an inferior federal court to depart from the
holding of Casey that an informed-consent law is valid
even when compliance entails two visits to the medi-
cal provider, If Indiana's emergency-bypass procedure
fails to protect Indiana's women from risks of physical
or mental harm, it will be a failure in operation, it is
not possible to predict failure before the whole statute
goes into force.

Relying on Casey, the fifth circuit has allowed Mis-
sissippi to enforce its statute, see Barnes v. Moore,
970 F.2d 12 (5th Cir.1992), and Utah's statute likewise
has been sustained. See Utah Women's Clinic, Inc. v.
Leavitt, 844 F.Supp. 1482, 1487, 1494 (D.Utah 1994),
appeal dismissed in pertinent part for lack of jurisdic-
tion, 75 F.3d 564 (10th Cir.1995). No one has asked
these courts to hold the Mississippi or Utah statute
invalid on the basis of the local experience; and if
these laws remain enforceable despite the conse-
quences demonstrated in this record, it is difficult to
see why Indiana's law should be unenforceable even
though it is unclear whether similar effects would
occur there. Indiana is entitled to an opportunity to
have its law evaluated in light of experience in Indi-
ana. And in the event the sort of effects that could
make the burden undue-such as women deterred by
the threat or actuality of violence at the hands of those
tipped off by a preliminary visit-come to light in In-
diana, then it will be *693 informed-consent laws
nationwide that must be reevaluated.

For seven years Indiana has been prevented from
enforcing a statute materially identical to a law held
valid by the Supreme Court in Casey, by this court in
Karlin, and by the fifth circuit in Barnes. No court
anywhere in the country (other than one district judge
in Indiana) has held any similar law invalid in the
years since Casey, Although Salerno does not fore-

Tustice Soufer reached a similat conclusion when
denying a request to set aside a post-Casey decision
enforcing Pennsylvania's statute. See Planned
Parenthood of Southeastern Pennsylvania v. Casey,
31017.8.1309, 114 §,Ct, 909, 127 [L.Ed.2d 352 (1994)
(in chambers). Like the third circuit, whose decision,
14 F.3d 848 (1994), he declined to disturb, Justice
Souter concluded that Casey itself had resolved the
facial challenge to Pennsylvania's law, What remained
was a challenge to the law in application, on a record
showing how that law actually operated in Pennsyl-
vania, 510 U,S, at 1311 & n. 3, 114 8.CL 909. Just so
in Indiana. For reasons we have given, what transpired
in Mississippi need not portend what will happen in
Indiana.

What is more, it would be incongruous to hold Indi-
ana's informed-consent law invalid on the basis of
studies covering Mississippi and Utah that (to the
district judge's eves) imply the un-constitutionality of
the Mississippi and Utah statutes, while the laws con-
tinued to be implemented in Mississippi and Utah.

close-all pre=enforcement challenpes-to-abortionlaws;
it is an abuse of discretion for a district judge to issue a
pre-enforcement injunction while the effects of the
law (and reasons for those effects) are open to debate,
What happened in Mississippi and Utah does not
imply that the effects in Indiana are bound fo be un-
constitutional, so Indiana (like Pennsylvania and
Wisconsin) is entitled to put its law into effect and
have that law judged by its own consequences.

REVERSED
COFFEY, Circuit Judge, concurring,

III.

In Indiana, according to the preamble to its abortion
control statute, “[cfhild birth is preferred, encour-
aged, and accepted over abortion.” Ind.Code §
16-34-1-1. Furthermore, “in America, we respect the
sanctity of human life.” Walsh v. Mellas, 837 F.2d
789, 798 (7th Cir.1988). Pro-life legislation that fails
to pose a substantial obstacle for 87 to 90 percent of a
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state's women, and may have the incidental effect of
reducing the demand for abortions by merely 10 to 13
percent, is reasonable, sensible, and lawful under the
Constitution of the United States and the State of
Indiana. Because this is the thrust of Judge Easter-
brook's reasoning, I am pleased to join his opinion.

DIANE P. WOOD, Circuit Judge, dissenting,

In today's opinion, the majority disregards the stand-
ards that were established by the Supreme Court in
*705Planned Parenthood of Southeastern Pennsyl-
vania v. Casey, 505 1.8, 833, 112 S§.Ct. 2761. 120
L.Ed.2d 674 (1992), for evaluating laws that impose
burdens on a woman's right to seek an abortion, and it
brushes aside the painstakingly careful findings of fact
the district court made in support of the limited pre-
liminary injunction it issued against Indiana's
so-called informed consent law, Ind.Code §
16-34-2-1.1. The careful reader of the majority's
opinion will see that the majority regrets the fact that
the Supreme Court held in Stenberg v. Carhart, 530
U.S. 914, 120 S.Ct. 2597, 147 1.Ed.2d 743 (2000),
that pre-enforcement challenges of abortion statutes,
like the one presently before us, are permissible.
Nevertheless, Stenberg is the law of the land and we
must follow its direction, including its endorsement of
the constitutional standards governing abortion legis-
lation first articulated by the Casey plurality. See
Stenberg, 530 U.8. at 921, 120 S.Ct. 2597, That di-

accuses the Supreme Court of creating. In my view,
the Court has not left us with “irreconcilable direc-
tives” nor has it put courts of appeals “in a pickle.”
Ante at 687. At the most, if we were reviewing legis-

lation in some field unrelated to abortion (or speech), .

we might be faced with the problems the majority
describes. As for abortion regulation, the Court's
guidance is crystal clear. In the end, the majority
concedes that Stenberg governs, which ought to be
enough for present purposes to lead to an affirmance
of the district court's grant of the injunction.

When one follows the analytical path outlined in Ca-
sey, it becomes clear that the district court did not
abuse its discretion when it concluded that one narrow
requirement of Indiana's law had to be enjoined. In
support of that conclusion, the court found that in the
particular circumstances faced by Indiana women, and
on the basis of the expanded factual record that the
Supreme Court invited in Casey, the law's requirement
that women receive certain advice “in the presence” of

“the physician who is to perform the abortion, the
referring physician or a physician assistant” (§
16-34-2-1.1(1)} amounts to an unconstitutional “un-
due burden” on the abortion decision. I would affirm
the district court's decision.

Before turning to the areas of disagreement that lie
between the majority and me, it is important to point
out that we also share some areas of agreement. First,
it is clear that Indiana's requirement to furnish the
statutory information “in the presence of the pregnant
wornan” (instead of, for example, mailing written
materials, having a telephone conversation, or visiting
a local doctor who is neither the referring physician
nor the physician who will perform the procedure) is
one that raises the cost of obtaining an abortion. This
is because the “presence” rule normally necessitates
two trips to the abortion facility. ‘

Second, the majority notes, and I agree, that there are
both unconstitutional ways in which costs may be

" raised and constitutional ones: an increased cost is

unconstitutional if it is has the purpose or effect of
Jorcing some women to give up their constitutional
right to choose abortion; it is constitutional if it gen-
uinely furthers the state's legitimate interest in per-
suading women not to select abortion when faced with
an unwanted pregnancy. '

—I:eG‘}ieﬂ—iﬂfbyfﬂefm@&ﬂ{;*th%@paqﬂ%m@sﬁ%h%mﬁj erlw—Tﬁdmlfmmemﬁiof—

review for constitutional or legislative facts is more
searching than the one we use for historical facts, That
does not mean, however, that we may disregard the
district court's findings of historical fact, To the con-
trary, the Supreme Court has emphasized that we owe
deference to such findings even in constitutional cas-
es. See *T000rnelas v. United States, 517 U.8. 690,
699, 116 S.Ci. 1657, 134 L.Ed.2d 911 (1996) (“a
reviewing court should take care both to review find-
ings of historical fact only for clear error and 1o give
due weight to inferences drawn from those facts by
resident judges and local law enforcement officers™),
Were we to abandon that rule, many constitutional
matters would receive far less restrained review than
we presently give them: from possible violations of
the Fourth Amendment, to the voluntariness of con-
fessions, to the First Amendment protection accorded
to public employee speech.

I
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Turning now to the way in which we should resolve
this appeal, it is useful to begin with some reminders
about what Casey held. (For ease of exposition, I refer
to Casey alone rather than to “the Casey standard as
endorsed in Stenberg,” since the latter formulation,
while more accurate, is needlessly cumbersome.)
First, Casey dictates how to draw the line between
permissible state regulation and unconstitutional reg-
ulation:

Numerous forms of state regulation might have the
incidental effect of increasing the cost or decreasing
the availability of medical care, whether for abor-
tion or any other medical procedure. The fact that a
law which serves a valid purpose, one not designed
to strike at the right itself, has the incidental effect of
making it more difficult or more expensive to pro-
cure an abortion cannot be enough to invalidate it.
Only where state regulation imposes an undue
burden on a woman's ability to make this decision
does the power of the State reach inte the heart of
the liberty protected by the Due Process Clause.

505 U.S. at 874, 112 8.Ct. 2791. The opinion later
elaborates on the undue burden standard:

A finding of an undue burden is a shorthand for
the conclusion that a state regulation has the pur-
pose or effect of placing a substantial obstacle in the
path of a woman seeking an abortion of a nonviable

the means chosen by the State to further the interest
in potential life must be caleulated to inform the
woman's free choice, not hinder it. And a statute
which, while furthering the interest in potential life
or some other valid state interest, has the effect of
placing a substantial obstacle in the path of a
woman's choice cannot be considered a permissible
means of serving its legitimate ends.

Id. at 877,112 8.Ct, 2791,

Applying this standard, the Court struck down the
Pennsylvania statote's spousal consent requirement

and the record-keeping requirement relating to spousal

notice; it upheld the statuie's parental consent re-
quirement (which contained the necessary one-parent
and judicial bypass provisions), the medical emer-
gency provisions, the rest of the record-keeping re-
quirements, and the “informed consent” requirement.
Knowing both what failed the new test and what
passed it gives litigants a roadmap of the kind of

claims that are likely to succeed, and the kind of evi-
dence they must present. It also gives us concrete
guidance on the critical questions now before us: (1)
under the Casey test, must the statute create an “undue
burden” for every single woman, or is it enough that it
create an undue burden for some women; (2) to what
extent are we dealing with empirical, fact-specific
issues, and to what extent with “legislative issues;
and (3) how must the statute allow for flexible com-
pliance with the state's broader goals?

The first question-how many women must be affect-
ed-is really another way of putting the question about
facial challenges*707 that the majority addresses.
Ante at 687, In this connection, despite its disclaimers,
one is left with the strong impression that the majority
is applying either United States v. Salerno, 481 U.S,
739, 107 S.Ct. 2095, 95 1.Ed.2d 697 (1987), or
something very close to it. In essence, it holds that a
state statute like the one before us now would be un-
constitutional only if there was “no set of circum-
stances” under which it was valid-by which it seems to
mean that not a single woman in Indiana would find
the law's burdens tolerable. This is an impermissible
back-door application of Salerno. Worse yet, it as-
sumes the answer to the question before us: whether
the system Indiana wants to put in place will unduly
burden Indiana women. Since the pertinent part of the
statute has never gone into force, the majority indulges

——————————fetus A statute withr this porpose-is-invalid-becayse——ib-the-presumption-that-the-law-impoeses-no-burden-at

all. But this presumption is found nowhere in our
jurisprudence, at least for laws implicating funda-
mental constitutional rights. Furthermore, this meth-
odology 18 inconsistent with Casey.

Part V-C of Casey addressed the spousal notification
requirement of the Pennsylvania law, also under cir-
cumstances in which enforcement had not yet begun.
The district court had found, and the Supreme Court
accepted, that “{t]he vast majority of women consult
their husbands prior to deciding to terminate their
pregnancy....” 505 U.8. at 888, 112 8.Ct. 2791, We
can assume, therefore, that the spousal notification
requirement was not an undue burden, or any kind of
burden, for that ““vast majority” of women; they are
already doing what the statute specified. But the Court
went on to consider the plight of women who were not
already consulting the putative father: the 2,000,000
women a year who are the victims of severe assaulis
by their male pariners. As for those women-“the vic-
tims of regular physical and psychological abuse at the
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hands of their husbands,” id. at 893, 112 S.Ct. 2791,
matters were different. The Court found, based on
“[t]he limited research that has been conducted with
respect to notifying one's husband about an abortion,
although involving samples too small to be repre-
sentative,” id. at 892, 112 8.Ct. 2791, that the spousal
notification requirement was “likely to prevent a sig-
nificant number of women from obtaining an abor-
tion.” Id. af 893, 112 S.Ct. 2791, Later, to underscore
the point, it reiterated that “[t]he analysis does 110t end
with the one percent of women upon whom the statute
operates; it begins there.” Id. at §94, 112 §.Ct. 2791.

That takes us to the second critical question; whether
the reduction in abortions performed is the result of
the law's persuasive force or the consequence of the
impermissible placement of obstacles in the path of a
woman's right to choose. One may assume, for the
sake of argument, that fewer women in Indiana will
forego an abortion than did women in Mississippi,
according to the studies in the record. One may further
assume that a larger percentage of women in Indiana
who forego an abortion will do o because they were
persuaded by the law's informational requirements,
contrary to their sisters n Mississippi. No matter:
under Casey, our focus must be on those women who,
like those affected by the spousal notification re-
quirement in Pennsylvania, will forego the abortion

because of the burden, and not because of persua-
IN1

abortion.

*708 1 cannot imagine a more resounding repudiation
of the Salerno approach than the Casey opinion gave,
The majority opinion in Stenberg makes it clear that
this was no accident or oversight. We must therefore
look at the effect of the “in the presence” requirements
on the Indiana women upon whom the statute oper-
ates: the approximately 10% (as the record suggests
and as the district court found} who wilt no longer be
able to obtain abortions under the new regime. (Note
that the 10% number could be off by an order of
magnitude and we would still be required to enjoin
this part of the law if it affected “only” 1%, the num-
ber presumptively affected by the spousal notification
rule in Pennsylvania.)

But, the majority responds, the Supreme Court in
Casey upheld something almost exactly like the In-
diana “in the presence” requirement when it found that
Pennsylvania's informed consent rules passed muster.
Informed consent at the most general level, of course,
was not the issue either in our case or in Casey, under
the injunction the district court entered, every Indiana
woman is furnished with the information the state
deems helpful, and when she shows up for the abor-
tion procedure the doctor can once again assure herself
that the patient's consent is informed. Our concern is
with the specific way in which the state wants the

51017

ENI1. In fact, the parallel with the spousal
notification requirement in Casey runs
deeper than the mere finding of an undue
burden. Were the Supreme Court to have
reasoned along the same lines as the majority
of the panel, it would have concluded that the
1240 of women who forego abortions because
of the notification requirement have in fact
merely changed their minds-been “persuad-
ed”-after the consultation with their husbands
that would not have occurred but for the no-
tification requirement. The Court focused on
those women who were not persuaded, but
who instead were forced to carry their preg-
nancy to term because of the risk of violence
or abuse from their male partner. Similarly,
this court should focus on those who are not
persuaded because of the “presence” re-
quirement, but for whom this requirement is
close te the equivalent of a flat prohibition on

information to be transmitied. toe

EN2. As the majority acknowledges, Indi-
ana's law has been construed to have an
emergency by-pass provision that covers any
kind of physical or psychological risk to the
woman from any of its provisions, including
presumably the “presence” requirement. But
that does not distinguish it from Pennsylva-
nia's statute, which also relieved a physician
of compliance with the informed consent
rules “if he or she can demonsirate, by a
preponderance of the evidence, that he or she
reasonably believed that furnishing the in-
formation would have resulted in a severely
adverse effect on the physical or iental
health of the patient.” 18 Pa. Cons.Stat. §
3205(c) (1990). The existence of such a
statute was not enough to convince the Court -
that the spousal consent requirement was
permissible. By the same token, the existence
of a similar safety valve in the Indiana statute
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is not enough to save the otherwise burden-
some “presence” requirement, for the reasons
I explain below,

The majority suggests that Casey has already an-
swered this question, insofar as it addressed a regu-
latory regime with a similar “two visit” rufe. But a
look at the Casey opinion shows that the Court was not
writing so broadly; to the contrary, the Court took
great pains not to rule on informed consent/two-visit
rules either in general as a matter of fact or as a matter
of law. Instead, it explicitly limited its holding to the
' record before it. It stated that there was “no evidence
on this record that requiring a doctor to give the in-
formation as provided by the statute would amount in
practical terms 1o a substantial obstacle to a woman
seeking an abortion.” Id. {emphasis added). There is
no reason to treat the phrases “on this record” and “in
practical terms” as casual insertions. The Court
thought that the waiting period question was a close
one, particularly because it would often translate into a
two-visit requirement. The Pennsylvania district court
had not made the necessary findings of fact to show
that a two-visit requirement would amount to an undue
*709 burden (largely because that court had applied
the old trimester test from Roe v. Wade, 410 11.8. 113,
93 8.Ct. 705, 35 1.Ed.2d 147 (1973), and had invali-
dated the rule for other, less factually sensitive, rea-
sons). If there could be any doubt remaining on the

.S, at 893, 112 8.Ct._2791, then we would be re-
quired to uphold Indiana's rule on this facial chal-
lenge; but (3) since there is evidence that is at least as
reliable~if not much more so-than the evidence on
which the Casey opinion relied in evaluating the
spousal notification rules, we must look at what that
evidence shows, deferring to the district court's find-
ings of historical fact, just as the Supreme Court did in
Casey, Cf. Ornelas, 517 U.8, at 699, 116 S.Ct, 1657. 1
now turn to the evidence before the district court.

1

Initially, it is necessary briefly to consider what we
mean by the term “fact” and how a fact may be es-
tablished. The majority has tried to explain how and
why it is reversing the district court, even while it
accepts such critical findings of fact as (1) abortions
dropped in Mississippi after enactment of a two-visit
rule, as compared to those in South Carolina, which
did not have a two-visit rule; and (2) the number of
abortions performed in Indiana has not declined be-
cause of the advice given to women pursuant to the
statute. Even though these facts support the district
court's finding, the majority argnes that the ultimate
finding of an *“undue burden” cannot be sustained,
largely because the Supreme Court did not find such a
burden in Casey for a similar rule, nor did this court in
Karlin v. Foust, 188 F.3d 446 (7th Cir.1999), the

question whether the Court was restricting its Tuling to
the record before it, the following passage from Casey
should set it to rest:

And the District Court did not conclude that the
waiting period is such an obstacle even for the
women who are most burdened by it. Hence, on the
record before us, and in the context of this facial
challenge, we are not convinced that the 24-hour
waiting period constitutes an undue burden,

505 U.8. at 887, 112 8,Ct. 2791,

" Casey, therefore, establishes the following guidelines
for the present case: (1) we must evaluate the Indiana
law based on those upon whom it is operating, which
is to say the set of women who will be burdened by the
“in the presence” requirement; (2) if there were no
evidence before the court tending to show that this
requirement, like the spousal notification rule con-
sidered in Casey, is “likely to prevent a significant
number of women from obtaining an abortion,” 505

decision upon which the majority places most of ifs
reliance. With respect, I believe this approach con-
fuses two fundamentally different inquiries: the first
concerns the way in which a certain fact must be es-
tablished, and the second asks whether this fact will
logically vary from case to case or if, once properly
established, it is “legislative” in nature such that it
cannot be questioned over and over again.

Casey, as the preceding discussion makes clear, was
focused on the first of those questions. The Court there
decided that the existence of an “undue burden” had
not been established on the record then before it, It left
the door open, however, for later parties to present
more evidence that would cure the gaps in the record
that existed. This point can be illustrated by an anal-
ogy to new drug approval. Suppose a pharmaceutical
company approaches the Food and Drug Administra-
tion with an application for approval of a new drug,
Alpha. Naturally, it submits*710 supporting infor-
mation to the agency, If, however, the FDA deems that
information insufficient, it will reject the application.
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This does not mean that the company cannot re-apply
later, after it conducts more clinical studies or other-
wise cures the deficiencies in the earlier record. Basad
on a fully supported application, the FDA. will decide
whether Alpha should be approved as safe and effec-
tive for the designated uses. Our situation is exactly
the same. We mnow have in this case the
“re-application” for a finding whether a rule that re-
quires two visits to the clinic (here, Indiana's “pres-
ence” requireiment) constitutes an undue burden. Are
there, in other words, women for whom this rule has
the “effect of placing a substantial obstacle in the path
of ... seeking an abortion of a nonviable fetus™? 505
U.S. at877. 112 S Ci. 2791.

In order to answer that question, we must evaluate the

evidence presented in this particular case. Before
doing so, however, it is also useful to note where the
concept of “legislative facts”-on which the majority
relies-legitimately applies in this case, and where it
does not. Skipping over the crucial question about the
way in which facts must be established, the majority
treats this case as one in which the factual record is
identical to the record in Karlin and then assumes that
if there was nothing unconstitutional about a two-visit
rule in Karlin there can be nothing unconstitutional
here. Burdens are burdens, no matter what state a court
is considering, Furthermore, reasons the majority, that
is how the Supreme Court ireated efforts to regulate

the-late-term-abortion-procedure-at-issue-in-Stenberg,—nize) that tsmot the-difficult question here Tis fusteact

and thus it must be the way to treat all facts relating to
the abortion issue.

With all due respect, the majority has failed to take
into account significant differences in the record that
was compiled in this case, as compared with the rec-
ord before the Karlin court, and it has made assump-
tions about inter-state differences that are unsupported
in this record (and, I suspect, unsupportable)., Once
again, I discuss the particular evidence in the present
record later. What is important here is to recognize
that this evidence is highly pertinent to the case. A
central reason why the majority treats this as a “failure
of proof” case, to the extent it does, is that it assumes
that studies done in Mississippi, or Utah, or North
Carolina, have nothing to do with Indiana. This as-
sumption is mystertous. What we are considering,
after all, is a simple matter of human reactions to sets
of incentives or disincentives: will a particular meas-
ure be seen as a disincentive at all; if so, will the ob-
stacle be a mere inconvenience, or will it effectively

ban a particular option? In the field of economics, we
assume that people will react in similar and predicta-
ble ways to incentives. (And sometimes it takes more
than one study to ascertain what the incentive effects
of a particular measure are, even if, once understood,
those effects are presumed to be universal.} Consist-
ently with that well-accepted proposition, there is
gvery reason here to assume that Indiana women will
react to proven incentives and disincentives in the
same way women from other states (e.g., Mississippi)
have been shown to respond. The Law of Demand is
based on generalized assumptions about human be-
havior and rationality, and there is no reason to waste
time trying to prove that people in one area are ex-
ceptions to these rules. The Supreme Court relied on.
the same idea in Stenberg: faced with high uncertainty
about which procedures were legal and which were
not, coupled with draconian penalties for an incorrect
guess, it was safe to assume that all doctors, every-
where, would err on the side of caution and refise
altogether to perform certain kinds of late-term abor-
tions. *711 Maybe the Court should have carved out an
exception for doctors in places famous for attracting
gamblers, like Las Vegas or Atlantic City; but for
obvious reasons it did not.

The majority acknowledges that under the Taw of
Demand, higher prices for abortion will decrease the
mumber demanded, but (as it also appears to recog-

whether the observed increase in price caused by the
“presence” or two-visit rule is a permissible one under

“the undue burden analysis. See City of Los Angeles v,

Alameda Books, Inc., 535 U.S. 425, 122 8.Ct, 1728

1742, 152 1.Ed.2d 670 (2002) (Kennedy, J., concur-
ring} (reduction in demand is merely the first step of
an analysis on the permissibility of a regulation: the
crucial step is whether that decrease was achieved
through allowable governmental action). That is pre-
cisely the issue that the Court identified in Casey as an
empirical peint, where a different result was possible
on a more complete record. It is unclear at best to me
why the two judges in the majority on this panel think
that they know better than the district court judge, who

. heard all the testimony and weighed all the evidence,

what the answer is to the question whether a critical
number of Indiana women would experience the “in
the presence” rule as such a significant burden that it
would effectively prevent them from exercising their
constitutionally protected choice. Instead of respect-
ing the district court's extensive work, the majority
finds flaws with the evidence on which the court based
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its factual findings. It thinks, for instance, that the

evidence in the record should have taken into account
factors like degree of urbanization, average distance to
abortion clinics, and income levels, Anfe at 689.

But this simply leads to the majority's second misun-
derstanding about the legal significance of the dif-
ferences between Mississippi and Indiana that these
factors might reveal. At best, studies incorporating
these variables at a greater level of detail will indicate
that there are some women in Indiana for whom the
“presence” rule is not a problem, just as there were
many women in Pennsylvania who did not anticipate
any problem with spousal notification. Surely the
majority does not think that every woman in Indiana
lives close to a clinic; like all states, Indiana has sig-
‘nificant rural areas and significant numbers of people
living far from a reproductive health services facility.
(There are 11 abortion clinics in Indiana, see Indiana
Family Institute, Fact Sheet: Abortion in Indiana, at
http:/Farww hoosierfamily.org/FactSheet] 3.html,
covering a territory of some 36,000 square miles, see
.S, Census Bureau, State and County QuickFacts, at
http://quickfacts.census.gov/qfd/states/ 18000 html.
That adds up to one abortion ¢linic on the average for
almost every 3,300 square miles. And, needless to say,
it is quite unlikely that these clinics are distributed
with perfect geographical regularity; to the extent the
clinics are concentrated around major cities like In-

Or it could be that the majority thinks that women in
Indiana are more likely to be persvaded by the
“presence” requirement than are women in Missis-
sippi, so that the decrease in abortions due to the re-
quirement could be attributed to the constitutionally
permissible persuasive force of the law. Again, how-
ever, all the previous criticisms apply: the question is
not whether more women in Indiana are persuaded
than are women in Mississippi (bearing in mind that
there was no evidence before the district court indi-
cating why that should be the case). It is instead
whether a sufficient number of Indiana women
{something akin to the 1% of Casey ) are not so per-
suaded, and yet are among those who will be forced to
forego their right to choose,

The majority rejects wholesale the relevance of the
Mississippi studies (and several other studies) by
implying that the district court clearly erred in its
decision that Indiana women would react to burden-
some two-visit requirements in the same way, and for
the same reasons, as Mississippi women did, But even
in this context, it offers no reason at all to believe that
Indiana women are so idiosyncratic, nor in my view
could it. The Supreme Court has consistently endorsed
the use of studies from other states or areas-shared
experience is exactly how the “laboratories” in the
several states ought to work. See, e.g., Renton v.

—dimmapolis; that nreans that-other-women i rurat-in-

diana will live substantial distances away from the
nearest facility.) At most, the details the majority
demands might suggest that more Indiana women can
withstand the burdens of the Indiana statute than their
counterparts in Mississippi could. But the guestion is
not, for example, whether Indiana wommen as a group
live closer to abortion clinics, It is whether an Indiana
woman living 60 miles away from a clinic in Indiana
who cannot afford (either financially, socially, or
psyehologically) to make two visits, will respond the
same way a Mississippi woman living 60 miles away
from a clinic in Mississippi with similar constraints
did. To repeat, Casey made it clear that the set of #712
women we must consider are those who are burdened
by the law, and it found 1% enough to justify striking
down the spousal notification rule. Maybe 10% of the
women in Mississippi have that problem and “only”
3% of women in Indiana do. No matter. The district
court was quite reasonable to find that women in In-
diana are like all other people and that their responses
will be the same as those of women elsewhere.

Plaviime Theatres. Inc., 475 U5, 41, 51-57, 106 5.0,
925, 89 1..Ed.2d 29 (1986) (in the First Amendment
context, no requirement that “a city, before enacting
such an ordinance, [ ] conduct new studies or produce
evidence independent of that already generated by
other cities, so long as whatever evidence the city
relies upon is reasonably believed to be relevant to the
problem that the city addresses.”).

11X

Turning now to the evidence demonstrating that the
Indiana “presence” rule indeed constitutes an undue
burden, we find detailed and meticulous findings from
the district court to support that proposition. This
evidence was entirely competent to support the district
court’s decision; Casey 's discussion of the spousal
notification rule makes it clear that evidence on undue
burden does mot have to mect some heightened
standard of perfection. To the contrary, the Court there
relied on “lmited research that has been conducted
with respect to [the issue at hand, there notifying one's
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hosband about an abortion], although involving sam-
ples too small to be representative,” 505 U.8. at 892
112 S.Ct. 2791, to support its conclusion about
spousal notification,

We have more than zero, and less than perfection,
when it comes to information about the burden the
Indiana statute places on the women affected by the
two-visit rule. The majority, in effect, has not only
demanded perfection; it also wants a showing that
some number of Indiana women significantly larger
than the number the Court accepted in Casey are un-
duly burdened by the law. Every time the plaintiffs
" come back with more studies and more information
(as they have surely done here, in comparison with the
record they created in Kaifin), the majority raises the
bar higher and tells them to come back another
day-even though this court *713 has specifically held
that “the biases of one study in one case may be
avoided or reversed in the next” Mister v. Illinois
Cent, Gulf R.R. Co., 832 F.2d 1427, 1437, n. 3 (7th
Cir.1987) (Fasterbrook, I.). ‘

In this case; we have evidence, and importantly we
have significant new evidence that has been developed
gince Karlin, which answers precisely the kinds of
questions that Karlin directed future plaintiffs to ad-
dress. The district court relied on this evidence to
conclude that the “in the presence” part of the Indiana

The JAMA. study is a time-series and regression
analysis designed to assess the effect of the Missis-
sippi law on the abortion and birth rates of Mississippi
residents in two ways: first, through a retrospective
analysis of those rates before and after the passage of
the statute, and second, through a comparison between
Mississippi and two similar states, Georgia and South
Carolina, neither of which had a “presence” require-
ment in effect at the relevant time but were otherwise
similar in the relevant respects, Regression analyses
are an important tool in much of social science re-
search, as well as in law. See McCleskey v. Kemp, 481
1.S. 279, 293-94, 107 S.Ct. 1756, 95 L.Ed.2d 262
(1987) (discussing their role in Title VII of the Civil
Rights Act of 1964 cases and in sentencing conitext);
see also Bazemore v. Friday, 478 U.S. at 398-401, 106
§.Ct, 3000 (additional regression analyses conducted
in respouse to criticisms and suggestions by the dis-
trict court, all of which confirmed, and some of which
even strengthened, the study's original conclusions;
further concluding that multiple-regression analysis
need not include every conceivable variable to estab-
lish a party's case; and chiding the court of appeals
because it “failed utterly to examine the regression
analyses in light of all the evidence in the record™);
Arlington Heights v. Metropolitan Housing Dev.
Corp., 429 U8, 252, 266 n. 13, 97 S.Ct. 553, 30
L.Ed.2d 450 (1977) (discussing jury selection con-
text). 22

law would mdeed 1mpose an undue burden on enough
Indiana women seeking abortions that this part of the
statute had to be enjoined. The Supreme Court has
consistently endorsed the use of the type of evidence
that was presented here, and has analyzed it in the
“factnal context of each case in light of all the evi-
dence presented by both the plaintiff and the defend-
ant,” Bazemore v. Friday, 478 U.S. 385, 400, 106
S.Ct. 3000, 92 L.Ed.2d 315 (1986). Key among this
evidence before the court was a new (post-Karlin )
study published in the Journal of the American Med-
ical Association (JAMA), one of the most highly
respected journals in the medical field, and one that
meets any conceivable standard for peer-review. Cf
Daubert v. Mervell Dow Pharms., Inc., 509 U,8. 579,
113 8.Ct. 2786, 125 I..Ed.2d 469 (1993); Robinson v.
California, 370 U.S. 660, 667 n. 9. 82 §.Ct. 1417, 8
L.Ed.2d 758 (1962) (relying on findings in JAMA);
Budd v._Californig, 385 U.8. 909,912 n, 3, 87 S.Ct.
209, 17 L.Ed.2d 138 (1966) (Fortas, J., dissenting
from denial of certiorari) (same).

EN3, It is worth reviewing for a moment
what this kind of study does. A regression
takes a dependent variable (here, the decrease
in abortions or abortion rates) and tests it
against a number of independent variables,
The independent variables are chosen before
the regression is run; here, for example, they
included factors like the opening of new
¢linics, changes in marriage rates, changes in
the percentage of the population living in
metropolitan areas, the increased availability
of contraceptives, and changes in per capita
income. Once the data is collected,: the re-
searcher runs a regression on each variable,
which shows the effect of that variable, in
isolation, on the dependent variable. If a
variable is found to have no meaningful
correlation to the dependent variable, it is
discarded.

*714 The difficulty here is that there is no single in- -
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dependent variable that will show “undue burden.”
The only way to prove that a particular part of a law is
imposing an undue burden on abortion choice is to
hypothesize that it might constitute an undue burden,
and then to show that no other reasonably related
variable satisfactorily explains the drop in abortion
rates (i.e., the phenomenon that is being test-
ad)-essentially a process of elimination. This is a
methodology we have approved before. See In re Oil
Spifi by Amoco Cadiz, 954 F.2d 1279 (7th Cir.1992)
(per curiam). In that case, this court endorsed the vse
of simple linear regressions as a way to draw out all
other plansible explanations leaving only the hypoth-
esized one as a reason for what part of a loss in busi-
ness was attributable to a massive oil spill. /d. at 1320.
We expressed satisfaction there with this way of get-
ting “a better grip on the relation between dependent
and independent variables” and reaching “an inference
of causation, and of the size of the effect.” /d. Indeed,
the latest pronouncement by the Supreme Ceourt in
First Amendment matters endorses a study by the city
of Los Angeles aimed at demonstrating the connection
between its ban on multiple-use adult establishments
and its interest in reducing crime-a connection that can
anly be shown by ruling out some (but clearty not all)
of the other potential independent variables that could
have contributed to the effect on crime. See City of Los
Angeles v. Alameda Books, Inc.. supra, 535 U.8. 425,
122 S.Ct. 1728. 152 1..Ed.2d 670 (plurality opinion}.

Pl Y )

dent abortion rates declined 12% more in Mississippi
than they did in South Carolina after the passage of the
law, and they declined 14% more in Mississippi than
they did in Georgia. Limited to Caucasian adults,
abortions declined 22% more in Mississippi than in
South Carolina and 20% more in Mississippi than in
Georgia. Abortions performed after the 12-weeks
gestation thark increased 39% more in Mississippi
than in either South Carolina or Georgia. The per-
centage of abortions performed out-of-state increased
42% more among women in Mississippi relative to
women in South Carolina.

The JAMA study also showed that in the 12-month
period after the law took effect, the total rate of abor-
tions for Mississippi residents decreased by approxi-
mately 16%,; the proportion of Mississippi residents
traveling to other states for an abortion increased by
about 37%; and the number of second trimester abor-
tions increased by some 40%. The study concluded
that these statistics “suggest that Mississippi's man-
datory delay statute was *715 responsible for a decline
in abortion rates and an increase in abortions per-
formed later in pregnancy.” The researchers who
conducted the study testified before the district court
that the only salient difference among Mississippi,
Georgia, and South Carolina for these purposes was
that only Mississippi had a two-trip requirement.
Otherwise, the laws regulating abortions in the three

Dealing-withthenatureof-such-studies;theplurality
concluded that a party “does not bear the burden of
providing evidence that rules out every [other] theo-
ry.” Id._at 1735. The study, however imperfect, was
respected for its probative value precisely because of
the lack of evidence presented by the other side to
rebut its finding. As in this case, once the point was
made, the opponent had to produce concrete evidence
on the other side; it was not enough merely to point out
an alleged imperfection in the study. Id. (respondents
did “not offer a competing theory, let alone data” to
counter the city's assertions).

That is exactly what the JAMA study did. It was tai-
lored to explore the question (unanswered in the rec-
ord in Karlin } whether the decrease in abortions in
Mississippi was an effect not of the persuasive power
of the law, but rather of its burdensome qualities. And
it showed that the latter explanation was the correct
one. The principal outcome measures in the study
were birth rates, abortion rates, the percentage of late
abortions, and the percentage of abortions performed
outside the state. The researchers found that the resi-

states were tunctionally the same-and no otier statis-
tically significant events had taken place in the various
states.

The district court realized that it needed to address one
final, but critical, question of fact; were declines ob-
served in abortions in Mississippi because women in
Mississippi had been persuaded to forego abortions, or
were the declines because the new law was imper-
missibly burdening the right to seek an abor-
tion-precisely the inquiry mandated by Karlin. The
court found that the latter explanation was the correct
one, for several reasons, all amply based on the evi-
dence in the record. First, the “persuasive power”
hypothesis was severely undercut by the evidence
showing that Mississippi women were leaving the
state to have their abortions elsewhere and having
more second-trimester abortions, Those women quite
evidently had not been persuaded to carry their preg-
nancy to term; they aborted their pregnancies, but they
did it outside the state of Mississippi or at a later and
riskier time. (And certainly we must assume that the
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Mississippi legislature was trying to persuade women
to forego abortion, rather than te persuade them to
travel out-of-state for the procedure or to postpone it
to a riskier titme.) Second, the court looked at evidence
from Indiana itself that showed no changes in abortion
rates from the information standing alone (a part of the
statute that the court permitted to take effect, stripped
only of the “presence™ requirement). The court dis-
cussed other evidence as well, and I commend its
.thorough analysis, particularly its evaluation of simi-
lar studies conducted in Utah and Louisiana. In the
end, its conclusion was that the “sum of this evidence,
and the absence of evidence of any persuasive effect,
shows convincingly that the predicted reduction in
abortion rates would result not from persuasion but
from restrictions posing a substantial obstacle for
some women's ability to obtain abortions.” As men-
tioned before, even if the relative numbers of women
who were persuaded versus burdened are different in
Mississippi and Indiana, the study conclusively re-
veals that a significant number of Indiana women will
be unduly burdened by the “presence” requirement.
And those women-not those who are persuaded, or
unaffected, or not even contemplating an abortion-are
those on whom the majority should have concentrated
under Casey and Stenberg.

Whether this court is looking at the record de novo,
under an abuse of discretion standard, or merely for

substantial obstacle in the path of a woman seeking an
abortion of & nonviable fetus.” 505 U.S. at 877, 112
5.Ct. 2791 (emphasis added). The majority considers
only the “effect” part of that digjunctive test, perhaps
thinking that this court's dismissal of the “purpose”
half in Karlin was binding on the Supreme Court. [ am
under no such illusion. I believe, therefore, that if is
appropriate to take a brief look at the purpose Indiana
offered for this regulation, to see if it might either help
to save the statute or to condemn it.

The district court found that “[t]here is no evidence
tending to show how the ‘in the presence’ requirement
actually furthers the state's legitimate interests in ma-
ternal health or in protecting potential life.” It said
this, importantly, after the plaintiffs had made an
extensive prima facie showing that the statute fur-
thered neither legitimate interest; in the sense of a
burden of production, the court was concerned that
Indiana had offered nothing to the contrary. (Indiana
argues strenmously that the district court imposed an
impermissible shift in the ultimate burden of proof,
but it is clear from the court's opinion as a whole that it
did no such thing; it was simply addressing the evi-
dentiary vacuum on Indiana's side in the face of the
plaintitfs' evidence.)

Indeed, my search of the legislative history of the
Indiana statute reveals no reason whatsoever for im-

clear-error, the district court's findingsshould-stand. T
find nothing in the majority's speculation that comes
close to refuting the evidence upon which the court
relied. See City of Los Angeles, 535 U.S. at -—-, 122
S.Ct. at 1735 (disapproving of fact that the “Court of
Appeals simply replaced the city's theory ... with its
own” and that its analysis “implicitly requires the city
to prove that its theory is the only one that can plau-
sibly explain the data™), Only by disregarding key
points such as the number of women who willingly
undertook the burden of seeking an abortion
out-of-state, where they could have the entire proce-
dure accomplished in one visit, rather than staying
in-state and enduring the two-visit burden, can the
majority come to the result it does.

Iv

Finally, although not necessary to my analysis, it is
worth noting that Casey said *716 that “[a] finding of
an undue burden is a shorthand for the conclusion that
a state regulation has the purpose or effect of placing a

posing a two-visit requirement for the dissemination
of the required information. Acting as if it were con-
ducting rational basis review, the majority speculates
that some Indiana legislator might have thought that
absorption. of information occurs more effectively
when it is transmitted in person. Maybe so, but that
does not explain why the state could not simply have
said that at the point of checking into the clinic, the
previously transmitted information must be reiterated
in person. The change from an oral communication to
an “in the presence” requirement was added by a floor
amendment in the House of Representatives that was
marked by scant debate. After some members of the
House suggested that the “in the presence” require-
ment was intended as an obstacle to abortion, its chief
sponsor stated instead that the concern was that unless
the information was given in person, “how do you
know this is the doctor or the person you're supposed
to be talking to.... I would think you would want to talk
personally to the person who may be performing that
and know ... that they are the person indeed that they
[say they] are.” A special concern with impostor
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doctors, or generally with practitioners not being who
they say they are over the telephone is not a problem
that is specific to abortion-or at least there were no
such findings other than a statement that this possi-
bility (of talking to an impostor) “is very dangerous,
especially when you're talking about the symptoms
and consequences of an abortion.” Literally the only
other scrap of evidence from the legislature seems to
reflect a fear that women would receive the infor-
mation while they were under sedation on an operating
table. But that cannot be what the legislature really
feared, for the simple reason that this concern is al-
ready addressed in Indiana's law of “informed con-
sent,” which cannot be given by persons already under
anaesthesia. See, e.g., Culbertson v. Mernitz, 602
N.E.2d 98, 103 (Ind.1992) (endorsing the American
Medical Association's 1992 Code of Medical Ethics
with respect to necessary consent, and rejecting as
invalid consent given “where the patient is uncon-
scious or otherwise incapable of consenting™). I would
be surprised if many Indiana doctors were in the habit
of *717 obtaining consent for medical procedures
from unconscious or drugged patients; they would risk
loss of their medical license if they did, whether they
were performing an appendectomy, knee surgery, a
vasectomy, a prostate removal, or an abortion. The
law of informed consent is consistent across the
spectrum of surgeries and procedures: if no reason is
given why heightened consent is needed in the abor-

tiomreontext;then-this-cannot-be-accepted-asthereason
for the “in the presence” requirement.

v

For all these reasons, I believe that the majority has
seriously mis-applied the Casey test. It has substituted
its own factual assumptions for evidence that is in the
record; it has failed to focus on the women for whom
that statute will create problems; and it seems to think
that the Casey Court was not serious when it empha-
sized the lack of evidence in the record before it, by
implying that the result in Casey dictates the result
here. I respectfully dissent.

C.A.7 (Ind.),2002. ,

A Woman's Choice-Bast Side Women's Clinic v.
Newman

305F.3d 684

END OF DOCUMENT
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- Background: Healthcare provider and its medical
director brought action challenging constitutionality
of two provisions of Ohio's abortion statute. The
United States District Court for the Southern District
of Ohio, Sandra 8. Beckwith, Chief Judge, 2005 WL
2206219, upheld the provisions, and plaintiffs ap-
pealed.

Holdings: The Court of Appeals R. Guy Cole Jr.,
Circuit Judge, held that:
(1) provision limiting minors secking a judicial bypass

Cited Cases

In determining whether Chio's abortion restrictions
were constitutional, Court of Appeals would apply the
“large-fraction” test and determine whether the re-
strictions presented a substantial obstacle to obtaining
an abortion for a large fraction of the women for
whom the restrictions were relevant,

[2] Abortion and Birth Control 4 €119

4 Abortion and Birth Control
4k116 Substitution and Bypass; Notice

4k119 k. Approval by Court; Bypass in Gen-
eral. Most Cited Cases
If a state requires parental consent before an une-
mancipated minor woman receives an abortion, it
must provide for a judicial or administrative procedure.
so that a minor woman who satisfies certain conditions
may bypass the consent requirement.

3] Abortion and Birth Control 4 €120

4 Abortion and Birth Control
4k116 Substitution and Bypass; Notice
4k120 k. Capacity and Maturity. Most Cited

——————of statutory parental-consent requircment-to-one peti

tion per pregnancy was an undue burden on the con-
stitutional right to an abortion;

(2) provision was severable from the remainder of the
statute; and -

(3) provision requiring women seeking an abortion to
attend, for informed consent purposes, an in-person
meeting with a physician at least 24 hours prior to
receiving the abortion, was not an undue burden on the
constitutional right to an abortion,

Affirmed in part, reversed in part, and remanded.

Rogers, Circuit Judge, filed opinion concurring in
part and conourring in the result.

West Headnotes
[11 Abortion and Birth Control 4 €104

4 Abortion and Birth Control
4k104 k. Scope and Standard of Review. Most

Cases
Abortion and Birth Control 4 €121

4 Abortion and Birth Control
4k116 Substitution and Bypass; Notice

- 4k121 k. Best Interests of Patient, Most Cited
Cases
1f a minor woman establishes either that she is mature
enough and well enough informed to make the abor-
tion decision independently or that the abortion would
be in her best interests, the reviewing court or agency
must issue a bypass of a state parental consent re-
quirement; otherwise, the attendant bypass procedure
is constitutionally invalid.
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" 4 Abortion and Birth Control

4k112 k. Information and Consent; Counseling.
Most Cited Cases

Provision of Chio's abortion statute requiring women
"seeking an abortion to attend, for informed consent
purposes, an in-person meeting with a physician at
least 24 hours prior to receiving the abortion was not
an undue burden on the constitutional right to an
abortion in a large fraction of the cases in which it was
relevant, and thus was not a facially unconstitutional
restriction on the right to an abortion; out of every
1000 women secking an abortion, provision affected
only 6 to 12.5 women who, due to domestic abuse,
could not meet the in-person informed-consent re-
quirement without grave risk of retaliation. Ohio R.C.

§ 2317.56(B)(1).

West Codenotes

Held UnconstitutionalOhio R.C. § 2919.121(CY4)

*363 ARGUED: Alphonse A. Gerhardstein, Ger-
hardstein & Branch, Cincinnati, Ohio, for Appellants.
Diane Richards Brey, Office of the Attorney General
of Ohio, Columbus, Chio, for Appellees. ON BRIEF:
Alphonse A, Gerhardstein, Jennifer ¥.. Branch, Ger-

hardstein & Branch, Cincinnati, Ohio, David A. .

Friedman, Férnandez Friedman Grossman Kohn &
Son, Louisville, Kentucky, for Appellants, Diane
Richards Brey, Stephen P. Carney, Douglas R. Cole,
Office of the Attorney General of Ohio, Columbus,

af

provisions limits minors seeking a judicial bypass of
the statutory parental-consent requirement to one
petition per pregnancy (“Single-Petition Rule™). The
second challenged provision requires women seeking
abortions to attend, for informed-consent purposes, an
in-person meeting with a physician at least twen-
ty-four hours prior to receiving the abortion
(“In-Person. Rule’”). Following a bench trial, the dis-
trict court granted judgment in favor of the Defend-
ants.

*364 For the following reasons we REVERSE the
district court's judgment that the Single-Petition Rule
is constitutionally valid and conciude that the Sin-
gle-Petition Rule is severable from the remainder of
the statute, Further, we AFFIRM the district court's
judgment that the In-Person Rule is constitutionally
valid and REMAND for further proceedings con-
sistent with this opinion.

L Background
A. Factual Background

In 1998, the Ohio General Assembly made various
substantive changes to (Ohio's law regulating abortion,
two of which are at issue in this case: the Sin-
gle-Petition Rule and the In-Person Rule. See Cin-
cinnati Women's Servs. v. Taft, No. 1:98-CV-289, ---

Ohio—Anne-Berry-StraitTraey-M—Greuel-Office-of
the Attorney General, Charitable Taw Section, Co-
lumbus, Ohie, for Appellees.

Before COLE, GIBBONS, and ROGERS, Circuit
Tudges.

COLE, J., delivered the opinion of the court, in which
GIBBONS, I. joined. ROGERS, I. (pp. 374-78), de-
livered a separate concurring opinion.

OPINION

R. GUY COLE, IR., Circuit Judge.

In this facial constitutional attack, Plain-
tiffs-Appellants  Cincinnati Women's  Services
(“CWS™ and Dr. Walter Bowers, CWS's medical
director, appeal the district court's judgment uphold-
ing two provisions of Ohio House Bill 421, a law
enacted by the Ohio General Assembly in 1998 con-
cerning the regulation of abortions. The first of these

F.8upp.2d -, —-, 2005 WL 2206219, 2005 U.S.
Dist. TEXIS 23015, at *1-*%2 (5.D.Chio Sept. 8.

20035},

Until 1998, Ohio law did not impose any restrictions
upon the number of times a minor woman could peti-
tion for a judicial bypass of the prior paren-
tal-notification rule. The 1998 amendments, however,
included the Single-Petition Rule, which limits to once
per pregnancy the number of times a minor may seek a
judicial bypass in lieu of parental consent. Ohio law
makes it a misdemeanor and a tort for any person to
perform an abortion on an unemancipated minor un-
less the attending physician has “secured the writien
informed consent of the minor and one parent,
guardian, or custodian.” Ohio Rev.Code §
2919.121(B)(1) (2005).2 The statutory amendment
permits a minor woman to petition a juvenile court for
a judicial bypags of parental consent if “the court finds
that the minor is sufficiently mature and well encugh
informed to decide intelligently whether to have an
abortion” or that “the abortion is in the best interests of
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the minor.” Jd. § 2919.121(C)(3). The Single-Petition
Rule further provides that “[n]o juvenile court shall
have jurisdiction to rehear a petition concerning the
same pregnancy once a juvenile court has granted or
denied the petition.” Id. § 2919.121(C)(4).

FNI1. The 1998 statutory amendment also
changed Chio law by requiring parental
consent instead of parental notice, but this
agpect of the law is not before us,

In evaluating the probable impact of the Sin-
gle-Petition Rule, the district court found that “[m]ost
judicial bypasses occur in the first trimester of a mi-
nor's pregnancy.” Taff, 466 ¥.Supp.2d at --—, 2005
.S, Dist, LEXIS 23015, at *27. The district court also
found that “there have been times when it was ap-
parent that a bypass was denied because the minor
failed by oversight to adequately discuss facts that the

minor knew or could easily learn.” Id. at ----. 2005 -

U.S. Dist. LEXIS 23015, at *28. One witness, a
part-time magistrate in the Cuyahoga County Juvenile
Court in Cleveland, testified that in such situations he
has advised the minor's attorney to file another bypass
petition during the same pregnancy. Id. at ---- - -—--
2005 U.8. Dist. LEXIS 23015, at #27-%#28.

The 1998 statutory amendment also modifies prior
law by requiring women seeking abortions to attend an

informed consent in-person, by ény physicién, rather
than “verbally or by other nonwritten means.” Id.

CWS is a healthcare provider that provides contra-
ceptive services and performs pregnancy testing and
abortions. See Taff. 466 F.Supp.2d at ----, 2005 1.8,
Dist. TEXIS 230135, at *19, When a woman inquires
about obtaining an abortion from CWS, her first con-
tact is generally by phone. Jd. at ----, 2005 U.S. Dist,
LEXTS 23015, at *20. CWS employees inform her of
CWS's abortion process and invite her to schedule two
appointments. Jd. “The first appointment is for an
informed consent visit and the second appointment is
for an actual procedure.” /d.

In evaluating the impact of the In-Person Rule on
CWS, the district court found that the In-Person Rule
will have the practical effect of requiring all of CWS's
own clients to come to its premises twice, once for the
informed-consent meeting with a physician affiliated
with CWS, and a second time for the procedure, See
id, at —m=, —--, --=-, ==, 2005 U.S. Dist. LEXIS 23015,
at_*12. *20, *¥36, *39. The disirict court found that
CWS currently excuses approximately 5 to 10 percent
of its patients from its normal two-visit protocol. /d. at
weee, 2005 0.8, Dist. LEXIS 23015, at *24. “Some
women are excused from coming because of the dis-
tance of their residencies from the clinic, their lack of
resources, or because of interference from an abusive

in-person meeting with a physician for in-
formed-consent purposes. See Ohio Rev.Code §
2317.56(B){1) {2005). “The meeting need not ocour at
the facility where the abortion is to be performed or
induced, and the physician involved in the meeting
nead not be affiliated with that facility or with the
physician who is scheduled to perform or induce the
abortion.” Id. Although Ohio's prior abortion regula-
tion required informed consent before a woman un-
derwent an abortion, the law did not *365 contain any
requirement that the meeting take place in person. See
Ohio Rev.Code § 2317.56(B)(1) (1997) (“At least
twenty-four hours prior to the performance or in-
ducement of the abortion, a physician informs the
pregnant woman, verbally or by other nonwritten
means of communication....””). Ohio's Attorney Gen-
eral issued an opinion in 1994 interpreting the older
version of section 2317.56(B)(1) to permit videotaped
or audiotaped physician statements. See 1994 Ohio
Op. Att'y Gen. No. 94-094, 1994 WL 725885, The
challenged provision thus changed the status quo to
require that a woman seeking an abortion receive

partner.” Id. The district court lound that 7 to 18 per-
cent of those excused by CWS are excused because of
“partner abuse.” Jd. Fxcused patients “receive all the
information about the procedure via mail and are
given the opportunity to listen to an audio version” of
the informed consent video tape, and to speak with
CWS's “patient advocates.” Id. Witnesses from two
other abortion clinics-Capital Care clinic in Columbus
and Center for Choice clinic in Toledo-testified that
their clinics excuse 5 to 10 percent of their patients
from their own two-visit protocols. Id. at ----. 2005
U.S. Dist, LEXIS 23015, at *25, Twenty to 25 percent
of this excused group are “abused women.” fd.

B. Procedural Background

Several weeks before the Act's effective date, CWS
filed a pre-enforcement facial attack against two of the

“Act's provisions, naming the Governor of Ohio and

various other government officials as defendants. Tafi,
466 F.Supp.2d at -—-, 2005 U.8. Dist, LEXTS 23015,
at *3. CWS sought injunctive and declaratory relief on
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the grounds that the statutory provisions are uncon-
stitutionally vague and invalid under Supreme Court
precedent. Following a bench trial, the district court
upheld both provisions. With respect to the Sin-
gle-Petition Rule, the district court reasoned that Su-
preme Court precedent does not “require| ] the state to
afford a minor virtually undimited opportunities to
petition for a bypass.” Id. at ----, 2005 U.,S. Dist.
LEXIS 23013, at *46, Assuming that striking down
the Single-Petition Rule would mandate “limitless
opportunities to petition for a bypass™ during the same
pregnancy, the district court determined *366 that
“such a requirement would conflict with Casey in that
the state could completely prohibit minors from even
obtaining an abortion except where necessary to pre-
serve the life or health of the minor.” Jd. at ~-~e - ~---
2005 U.S. Dist. LEXIS 23015, at *46-*47 (citing
Planned Parenthood of Se, Pa. v, Casey, 505 1.8,
833,879,112 5.Ct. 2791, 120 [.Ed.2d 674 (1992}).

The district court also held that the Single-Petition
Rule “does not impose any undue burden gven in the
pre-viability context.” fd. at ---, 2005 TU.S, Dist
LEXIS 23015, at *47. To find otherwise, the district
court concluded that it would have to engage in spec-
ulation and guesswork about the following: (1) what
fraction of subsequent petitioners' bypass petitions
had been denied due to a lack of understanding of the
abortion procedure; (2) whether a petitioner's in-

be enough to tip the balance in favor of granting a
bypass; and (3) what proportion of subsequent peti-
tioners would develop fetal anomalies after an un-
successful petition in the first trimester (the district
court concluded that a minor who discovered such a
fetal anomaly likely had access to prenatal care,
“which leads one to conclude further that she has a
parent or guardian involved in her pregnancy to pay
the medical bills™). See id. at ~mr- = ==n=, 2005 U.S. Dist,
LEXIS 23015, at *47-*30. The district court also
determined that it would be pure speculation to con-
clude that a large fraction of parents would withhold
consent for an abortion from a minor. See id. at -——-
2005 U.S. Dist. LEXIS 23015, at *50, Finally, the
district court held that the Single-Petition Rule need
not contain a mental-health exception, and that the
general maternal-health exception was constitutional
even though it had been “promulgated in the form of
an affirmative defense.” See id. at --— - --— 2~ 2005
U.S. Dist. LEXTS 23013, at ¥51-*%52 *53,

Likewise, the district court upheld the In-Person Rule
because it “does not create a substantial obstacle for
women seeking abortions.” id. at ~---. 2005 U.S. Dist.
LEXIS 23015, at *29. While granting that the
In-Person Rule could have the effect of delaying
abortions up to two weeks, the distrigt court held that a
“delay of up to two weeks, however, does not impose
an undue burden on women seeking abortions.” Id. at
----, 2005 U.8. Dist. TEXIS 230135, at *30. The district
court relied on the Supreme Court's ruling in Casey.
which  upheld  Pennsylvania's  similar  in-
formed-consent statute.

Addressing the “most difficult question to answer,” '
the, district court rejected CWS's argument that the
In-Person Rule would increase the probability that
abusive pattners would learn about the pregnancy or
the attempt to obtain an abortion, thereby causing an
undue burden on the abortion-secking woman's con-
stitutional right to an abortion. See id. at -, 2005
U.S. Dist. LEXIS 23015, at *39. After reviewing the
testimonial and record evidence received at trial, the
district court concluded that the evidence did not es-
tablish what proportion of the abused women would
be blocked from obtaining abortions. See id, at ---—~ -
-—-, 2005 U.S. Dist. LTEXIS 23015, at *39-*42. The
district court thus concluded that it could not strike
down the In-Person Rule under Casey’s “large frac-
tion” test. See id. at ——-, 2005 U.8. Dist. [EXIS

—creased mderstanding i g sevomd proceeding would 23015 i T

This timely appeal followed. Enforcement of the Sin-
gle-Petition Rule, but not the In-Person Rule, has been
enjoined pending resolution of this appeal. =2

EN2. Slightly more than a week after CWS
filed its complaint, the parties agreed to an
order maintaining the status quo-i.e., the state
of the law prior to the 1998 amendments-in
the form of a preliminary injunction. When
the district court entered its final judgment
dismissing the case on September 8, 2005,
the preliminary injunction was dissolved,
The next day the district court issued another
order suspending dissolution of the injunc-
tion for two weeks, CWS filed a notice of
appeal on September 16, 2005. When the
order suspending dissclution of the injunc-
tion ran its course, the district court, on
September 22, 2003, denied CWS's motion to
stay the judgment pending appeal. .
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On October 3, 20085, this Court granted in

- part and denied in part CWS's motion to
enjoin enforcement of the Act pending
appeal. We enjoined enforcement of the
Single-Petition Rule, but in all other re-
spects, we denied the motion.

*367 I1. The Large Fraction Test

Planned Parenthood of Se. Pa. v. Casey, 505 U.S.
833,112 8.Ct. 2791, 120 1..Ed.2d 674 (1992), sets the
standard that we arc bound to apply in facial chal-
lenges to abortion restrictions. In Casey, the Supreme
Court set forth the test that must be applied in ana-
lyzing whether a restriction placed on a woman's
constitutional right to an abortion is an “undue bur-
den” on that right, thereby rendering the restriction
facially unconstitutional, Id. at 878, 894-95. 112 S.Ct.
2791, The Supreme Court determined that, because
“[legislation is measured for consistency with the
Constitution by its impact on those whose conduct it
affects,” when analyzing abortion restrictions, “[t]he
proper focus of constitutional inquiry is the group for
whom the law is a restriction, not the group for whom
the law is irrelevant.” Id, at 894, 112 8.Ct, 2791,
Therefore, if, “in a large fraction of the cases in which
[the abortion restriction] is relevant, it will operate as a
substantial obstacle to a woman's choice to undergo an

abortion.” {internal citation to Casez.onﬁtted)) B

TN3. Justice Thomas's dissent in Stenberg v.
Carhart, 530 U.S. 914, 120 §.Ct. 2597, 147
L.Ed.2d 743 (2000), takes to task the Sren-
berg majority for not applying Casev's
" large-fraction test and implicitly argues that
the Court has abandoned the large-fraction
test, Id. at 1019-20, 120 8.Ct. 2597 (Thomas,
1., dissenting). Cf Nat'l Abortion_ Fedn v,
Gonzales, 437 F.3d 278, 294 (2d Cir,2006)
{Walker, Jr., C.I., concurring) (*[Tthe Su-
preme Court appears to have adopted the
‘large fraction’ standard (perhaps modified
by Stenberg to mean a ‘not-so-large fraction’
standard) for those who seek to challenge an
abortion regulation as facially unconstitu-
tional.”), However, Justice Thomas's criti-
cism is misplaced. The holding in Stenberg
relating to whether the abortion restriction
before the Court was an undue burden hinged
entirely on statutory interpretation. Stenberg,
330 U.S. at 938, 120 S.Ct. 2597 see also id.
at 938-46. 120 S.Ct. 2597. In Stenberg, the
state of Nebraska acknowledged that the
statute in question placed an undue burden on
a woman's right to an abortion if it was in-
terpreted in a certain way-the way the Su-
preme Court eventually interpreted it. Id.

abortion,” then reviewing courts should find that the
restriction is an “undue burden, and therefore invalid.”
Id. at 895, 112 8.Ct. 2791, This test has come to be
known as the Cgsey “large fraction™ test.

In the intervening decade, the Supreme Court has not
abandoned Casey. See, e.g., Planned Parenthood v.
Casey, 510 11.8. 1309, 114 S.Ct. 909, 910. 127
L.Ed.2d 352 (1994) (Souter, J., denying application
for stay of mandate) (if an abortion restriction inter-
poses a substantial obstacle on a large fraction of the
affected population, it is an unconstitutional violation
of “the exercise of the right to reproductive freedom
guaranteed by the Due Process Clause and affirmed in
th[e] Court's Casey opinion” (citations omitted));
Fargo Women's Health Org. v. Schafer, 507 1.S.
1013, 1014, 113 S.Ct. 1668, 123 1..Ed.2d 285 (1993)
{O'Connor, J., concurring) (“[W]e made clear that a
law restricting abortions constitutes an undue burden,
and hence is invalid, if, in a large fraction of the cases
in which [the law] is relevant, it will operate as a
substantial obstacle to a woman's choice to undergo an

Because the state concededthat the statute
was an undue burden if interpreted a certain
way, the Court did not need to undertake the
large-fraction  analysis. See  Planned
Parenthood of Idaho, Inc. v. Wasden, 376
F.3d 908, 921 n. 10 (9th Cir.2004) (“The
abortion-gpecific ‘large fraction’ standard is
part and parcel of the undue burden analy-
gis.”). Finally, the Stenberg Court affirmed
the Eighth Circuit's decision in fofo, Sten-
berg, 530 U.8. at 946, 120 8.Ct. 2597, which
itself used Casey's large-fraction test, see
Carhart v. Stenberg, 192 F.3d 1142, 1149
(8th Cir.1999); see also id. at 1151 (Because
“[a]n abortion regulation that inhibits the vast
majority of second trimester abortions would
clearly have the effect of placing a substan-
tial obstacle in the path of a woman seeking a
pre-viability abortion” and the restriction
here “prohibitfs] the most common proce-
dure for second-trimester abortions,” it
thereby causes “an undue burden on a
woman's right to choose to have an abortion.”
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- (quofaﬁon omitted)). '

*368 In United States v. Salerno, 481 U.S. 7309, 745,
107 8.Ct. 2095, 95 L.Ed.2d 697 (1987), the Supreme
Court held that, to succeed in a facial constitutional
challenge, “the challenger must establish that no set of
circumstances exists under which the [law] would be
valid.” However, in considering facial challenges to
abortion restrictions, every circuit, with one excep-
tion, has applied Casey's test rather than Salernc's
more restrictive “no set of circumstances” test. See
Nat'l Abortion Fed'n v. Gonzales, 437 F.3d at 294
(Waller, Jr., C.J., concurring) (“As it stands now,
however, the Supreme Court appears to have adopted
the ‘large fraction” standard ... for those who seek to
challenge an abortion regulation as facially unconsti-
tutional,”); Richmond Med, Ctr, for Women v, Hicks,
409 F.3d 619, 628 (4th Cir.2005) (holding that “ Sa-
lerno’s ‘no set of circumstances' standard does not
apply in the context of a facial challenge ... to a statute
regulating a woman's access to abortion™); Planned
Parenthood v. Heed, 390 F.3d 5357 (1 st Cir.2004),
vacated on other grounds by Avotte v. Planned
Parenthood, 546 1.8, 320,126 §.Ct. 961, 163 L..LEd.2d
812 (2006) (determining that Casey’s large-fraction
test is properly applied to facial abortion-restriction
challenges); A4 Woman's Choice-E. Side Women's
" Clinic v. Newman, 305 F.3d 684, 687. 698-99 (7th
Cir,2002) (an abortion restriction “will be deemed

woman's choice to undergo an abortion in a large
fraction of the cases in which [it] is relevant” (quota-
tion omitted)). The Fifth Circuit stands alone in its '
rejection of the large fraction test. See Barnes v,
Moore, 970 F.2d 12, 14 (5th Cir.1992) (holding that a
plaintiff must “establish that no set f circumstances
exists under which the Act *369 would be valid”
(quoting Salerno, 481 1.S. at 745, 107 S8.Ct
2095)). 2

EN4. Interestingly, even the Fifth Circuit's
cases are inconsistent on this issue. Compare
Sojourner I v. Edwards, 974 F.2d 27, 30
(5th Cir.1992) (applying Casep’s undue
burden test without reference to Salerno ),
with Barnes, 970 F.2d at 14 & n. 2 (5th
Cir.1992) (per curiam) (applying Salerno to a
facial attack on an abortion regiation).

Like the majority of other circuits, this Court too has
followed Casev’s large-fraction test in analyzing facial
attacks on abortion regulations. In deciding whether a
pre-viability abortion restriction passes facial consti-
tutional muster, we “determine whether ‘in a large
fraction of the cases in which [the ban] is relevant, it
will operate as a substantial obstacle to a woman's
choice to undergo an abortion.’ ” Women's Med. Profl
Corp. v. Voinovich, 130 F.3d 187, 196 (6th Cir.1997)
(quoting Casey, 505 U.S. at 895, 112 §.Ct. 2791). This

valid waless; ina targe fraction of thecases o wleich
the law is relevant, it will operate as a substantial
obstacle to a woman's choice to undergo abortion”
(internal citation omitted)); Planned Parenthood of
Cent. N.J. v. Farmer, 220 F3d 127, 142-43 (3d
Cir,2000) (“a plaintiff must show that an abortion
regulation would be an undue burden in a large frac-
tion of the cases in which that regulation is relevant™);
Planned Parenthood of S, Ariz. v. Lawall, 180 F.3d
1022, 1027, amended on denial of reh'g, 193 F.3d
1042 (9th Cir.1999) (following the “great weight of
circuit authority holding that Casey has overruled
Salerno in the context of facial challenges to abortion
statutes”); Jane L, v, Bangerter, 102 F.3d 1112, 1116
(10th Cir.1996) {(noting that the Casey Court “did not
apply” the Salerno test, but rather “evaluated the reg-
ulations under the undue burden standard™); Planned
Parenthood, Sioux Falls Clinic v. Miller, 63 ¥.3d
1452, 1456-58 (8th Cir.1995) (opting to “follow what
the Supreme Court actually did-rather than what it
failed to say-and apply the undue-burden test” which
requires a court to invalidate an abortion restriction if
the law “operate[s] as a substantial obstacle to a

has been our repeated and continuous practice. See,
e.g., Women's Med Profi Corp. v. Baird, 438 F.3d
595, 607 (6th Cir.2006) (following Casey’s holding
that “a regulation is an undue burden if ‘in a large
fraction of the cases in which [the regulation] is rele-

- vant, it will operate as a substantial obstacle to a

L1

woman's choice to undergo an abortion” ” (quoting
Casey, 505 U.S. at 895, 112 8.Ct. 2791)); Memphis
Planned Parenthood v._Sundquist,_ 175 F.3d 456, 477
n. 3 (6th Cir,1999) (“When considering [whether a}
statute [that regulates abortion] is unconstitutional on
its face, we must analyze the factual record to deter-
mine whether the challenged regulation in a large
fraction of the cases in which it is relevant, will oper-
ate as a substantial obstacle to a woman's choice to
undergo an abortion” (citing Casey, 505 U.S. at 895,
112 S.Ct. 2791} (emphasis added)); see also Women's
Med, Profl Corp. v. Tafi, 353 F.3d 436, 443. 446 (6th
Cir.2003) (holding that “a state may regulate abortion
before viability as long as it does not impose an ‘un-
due burden’ on a woman's right to terminate her
pregnancy,” and that “an ‘undue burden’ exists when
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‘a state regulation has the purpose or effect of placing
. a substantial obstacle in the path of a woman seeking

an abortion of a nonviable fetus' ” (citing Casey. 5035

U.S. at 876-77. 112 S.Ct. 2791)). ‘

[1] Thus, our path is clear: We must follow Casey's
large-fraction test in analyzing the facial challenge to
the two abortion restrictions before us. Accordingly,

we asses whether Ohio's abortion restrictions presenta -

substantial obstacle to obtaining an abortion for a large
fraction of the women for whom the restrictions are
relevant. Casey, 505 U.S. at 895, 112 8.Ct. 2791,

M. The Single-Petition Rule
A. Constitutionality of the Single-Petition Rule

21{3] If a state requires parental consent before an
unemancipated minor woman receives an abortion, it

must previde for a judicial or administrative procedure -

so that a minor woman who satisfies certain conditions
may bypass the consent requirement. See Bellotti v.
Baird, 443 U.S. 622, 647-51. 99 S.Ct. 3035, 61
L.Ed.2d 797 (1979} (plurality opinion) (* Bellotti II ).
If a minor woman establishes either “that she s rature
enough and well enough informed to malee the abor-
tion decision independently” or “that the abortion
would be in her best interests,” the reviewing court or

520 U.S. 292, 295, 117 S.Ct. 1169, 137 L.Ed.2d 464
(1997} (citation omitted). Otherwise, the attendant
bypass procedure is constitutionally invalid. See Bel-
lorti IT, 443 1.S. at 643-44. 99 S.Ct. 3035.

*370 [4] Ohio provides for a judicial-bypass proce-
dure that apparently encompasses the procedural re-
quirements set forth in Lambert and Bellotti II, Ohio,
however, seeks to limit a minor woman to filing one
petition for a bypass per pregnancy. The Supreme
Court has never determined whether an abortion re-
striction preventing a minor woman from filing mul-
tiple bypass petitions violates the Constitution, We
must, therefore, analyze whether Ohio's restriction to
the judicial-bypass procedure constitutes an undue
burden under Casey's large-fraction test.

In Casey, the Supreme Court analyzed a spous-
al-notification law that required a married woman who
wished to abort her pregnancy to first notify her hus-
band, unless she fit into a statutorily exempted cate-
gory. Casey, 505 U.8. at 887-88, 112 §.Ct. 2791, The

—pranted. The group of women who will bedeterred

Supreme Court held that, in determining whether this
restriction was an undue burden, the “proper focus of
constitutional inquiry is the group for whom the law is
a restriction, not the group for whom the law is frrel-
evant.” Id. at 894, 112 §.Ct. 2791. Therefore, while
the restriction ostensibly affected all married women
seeking an abortion, the spousal-notification re-
striction was only relevant to married women seeking
an abortion who did not fit into a statutory exception
to the notification requirement and did not desire to
inform their husbands about the abortion. Id. at
894-95, 112 §.Ct, 2791, Of the women for whom the
restriction was actually relevant, many of whom were
at risk for spousal abuse, the restriction would “oper-
ate as a substantial obstacle” to a “large-fraction.” Id.
Casey thus requires courts to determine whether a
large fraction of the women “for whom the law is a
restriction” will be “deterred from procuring an abor-
tion as surely as if the [government] has outlawed
abortion in all cases.” Jd. at 894, 112 8.Ct. 2791. The
spousal-notification law in Casey was facially uncon-
stitutional because it satisfied that test. /d. at 895, 112
8.Ct. 2791,

Applying Casey to the Single-Petition Rule before us,
we find that the group of women for whom the re-
striction actually operates are women who are denied a
bypass and who have changed circumstances such that
if they were able to reapply for a bypass, it would be

from procuring an abortion because of the restriction
are women with changed circumstances who would
apply for another bypass if allowed. The record shows
that second petitioners exist under Ohio's current
bypass scheme, and that practically all second peti-
tioners allege changed circumstances such that, if
believed, a reviewing court must issue a bypass. The
changed circumstances that affect abortion-seeking
minors include increased maturity, increased medical
knowledge about abortion, and pregnant minors who
discover that their fetus has a medical anomaly such as
gastroschisis. ®® The record further shows that most
women who are denied a bypass but who experience a
change in their circumstances will subsequently seek
another bypass procedure. Because Ohio’s law pre-
venting more than one petition per procedurs acts as a
substantial obstacle to a woman's right to an abortion
in a large fraction of the cases in which the single
petition is relevant, we find that the Single-Petition
Rule is an undue burden and, therefore, is facially
unconstitutional.
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EN3. It is likewise clear from the record that

most judicial bypass petitions are filed in the

first trimester of a minor's pregnancy and that

fetal anomalies are usually not discoverable
-or diagnosed until the second trimester,

Tn sum, because the Single-Petition Rule fails under
Casey's large-fraction *371 test, we hold that it is
facially unconstitutional.

B. Severability of the Single-Petition Rule

[5] The Single-Petition Rule is severable from the
remainder of Ohio's statute regulating abortion.
Therefore, our finding that the Single-Petition Rule
does not survive constitutional scrutiny is not fatal to
the remainder of the regulations.

[6] In Avotte v. Planned Parenthood of N. New Eng.,
546 U.8. 320, 126 S.Ct. 961, 964, 163 1..Ed.2d 812
(2006), the Supreme Court held that a reviewing court
need not invalidate an entire statute when the court
“may be able to render narrower declaratory and in-
junctive relief” The “normal rule” is that “partial,
rather than facial, invalidation is the required course.”
Id. at 968 (quoting Brockett v. Spokane Arcades, Inc.,
472 U.S. 491, 504. 105 S.Ct. 2794, 86 1.Ed.2d 394
985" Solong-astthereviewing-courtis]-faithful-to
legislative intent,” the court “can issue a declaratory
judgment and an injunction prohibiting the statute's
unconstitutional application.” Id. at 969.

71[8] Whether a portion of a state's statute is severa-
ble is determined by the law of that state., See Foino-
vich, 130 F.3d at 202. In Ohio, “statutory provisions
are presumptively severable.” fd. Ohio law provides
that:

If any provisions of a section of the Revised Code or
the application therecf to any person or circum-
stance is held invalid, the invalidity does not affect
other provisions or applications of the section or
related sections which can be given effect without
the invalid provision or application, and to this end
the provisions are severable.

Ohio Rev.Code § 1.50 (2006). A provision may be
severed only if “severance will not fundamentally
disrupt the statutory scheme of which the unconstitu-

tional prévision isa part.” .Vofﬁ.bvick, 1-30 F.3d at 202
{citing State ex rel. Maurer v. Sheward, 71 Ohio §t.3d
513, 644 N.E:2d 369. 377 (1994)).

Ohio has devised a three-factor test that determines
whether severance will cause such a disruption:

(1) Are the constitutional and the unconstitutional
parts capable of separation so that each may be read
and may stand by itself? (2) Is the unconstitutional
part so connected with the general scope of the
whole as to make it impossible to give effect to the
apparent intention of the Legislature if the clause or
part is stricken out? (3) Is the insertion of words or
terms necessary in order to separate the constitu-
tional part from the unconstitutional part, and to
give effect to the former only?

Id. (quoting Geiger v. Geiger, 117 Ohio St. 451, 160
N.E. 28,33 (1927)).

Applying this test, we find that the Single-Petition
Rule may be severed. As to the first part of the test, the
Single-Petition Rule can be read independently.
Nothing in the remainder of the bypass scheme in-
herently requires a limit on the number of petitions.
The Single-Petition Rule is therefore “capable of
separation.” As to the second part of the test, excising

— the Single-Petition Rule is not so_connected to the

general scope of the bypass scheme that other provi-
sions would not have their intended effect if the court
removed it. Under the final part of the test, we need
only eliminate, not add, words to strike down the
Single-Petition Rule. The Single-Petition Rule can
simply be deleted. The invalidity of the Sin-
gle-Petition Rule does not affect the remainder of
Ohio's parental consent law and; therefore, is severa-

ble.
*372 IV. The In-Pérson Rule

[8] We now turn to the In-Person Rule. Although
Casey upheld both an in-person informed-consent
requirement and a twenty-four-hour notification re-
quirement, the record in Cgsey as to these two issues
was sparse. In the Casey Court's words, *“there is no
evidence on this record that requiring a doctor to give
the information as provided by the statute would
amount in practical terms to a substantial obstacle to a
woman seeking an abortion.” Casey, 505 U.S. at §84
112 8,Ct, 2791, Therefore, the Court concluded that
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the in-person informed-consent requirement did not
constitute an undue burden. /d. at 885, 112 S.Ct. 2791
see also id. at 887, 112 §.Ct. 2791 (“Hence, on the
record before us, and in the contexi of this facial
challenge, we are not convinced that the 24-hour
waiting period constitutes an undue burden.”).

The sum of the evidence before the Casey Court
concerning the twenty-four-hour notification re-
quirement was as follows: -

The findings of fact ... indicate that because of the
distances many women must travel to reach an
abortion provider, the practical effect will often be a
delay of much more than a day because the waiting

period requires that a woman seeking an abortion

make at least two visits to the doctor. [I]n many in-
stances this will increase the exposure of women
secking abortions to “the harassment and hostility of
anti-aborfion protestors demonstrating outside a
clinic.” As a result, ... for those women who have

. the fewest financial resources, those who must
travel long distances, and those who have difficulty
explaining their whereabouts to husbands, employ-
ers, or others, the 24-hour waiting period will be
“particularly burdensome.”

Id. at 885-86, 112 5.Ct. 2791. On the basis of these
facts, and without reference to abused women, the
Supreme Court declined to find an undue burden, The
record evidence concerning abused women available
to the Casey Court centered entirely on the impact on
such women of the spousal-noftification requirement.
See Casey, 505 11.8. at 888-94, 112 8.Ct. 2791. These
admittedly extensive facts did not discuss the impact
on abused women of the in-person informed-consent
requirement. Jd, '

The Appellants in the case at bar were obviously
aware of the Casey Court's reliance on the paucity of
the record concerning how the in-person in-
formed-consent requirement affected abused women
in declining to find an undue burden. In an attempt to
establish that there are abused wormen who effectively
cannot obtain in-person informed consent with a
physician at least twenty-four hours prior to receiving
an abortion, the Appellants amassed an impressive
amount of data, akin to the data available in Casey on
the issue of spousal notification.

The record shows that threé Ohio abortion providers,

by their own policies, currently require women to
come in for an in-person informed-consent meeting
prior to obtaining an abortion. This meeting does not
have to be with a physician. Some abortion-secking
women request to be excused from the in-person

- meeting., Some of these requests are denied by the

clinics. Aftendance is excused for women who
“simply live too far away” or have “income or [other]
hardship” - reasons. Women excused from the
in-person informed-consent meeting constitute 5 to 10
percent of abortion-seeking women. According to
Appellants, the in-person meeting is all but impossible
for women “in abusive situations,” who constitute
approximately 25 percent of the women excused by
the clinics’ in-person requirement. Of this 25 percent,
12.5 percent would be precluded aitogether *373 from
obtaining an abortion as a result of the In-Person Rule,
For abused women, appearing in person twice is dif
ficult and, in some cases, life-threatening. Any woman
who is excused from the in-person informed-consent
meeting receives videos and literature through the
mail sent to her or another address of her choice, All
other women are required to come in for an in-person
meeting prior to obtaining an abortion,

Therefore, of every 1000 women who seek an abor-
tion, 50 to 100 are excused by the clinic from an
in-person informed-consent meeting. According to the
facts provided by the clinics, 6 to 12.5 of those 50 to

T00excused-women will faceasubstantial obstaclein——

obtaining an abortion if forced to comply with the
In-Person Rule. Therefore, for approximately 6 to 12.5
women out of every 1000 women seeking an abortion,
the state's In-Person Rule would likely deter them
“from procuring an abortion as surely as if [Ohio] has
outlawed abortion in all cases.” Casey, 505 U.S. at
894,112 8.Ct. 2791,

Thus, Appellants have improved on the Casey record,
at least with respect to the issue of informed consent.
Nevertheless, we find that the restriction survives
constitutional scrutiny, The parties agree that the
group of women who will be deterred from obtaining
an abortion because of the restriction are the 12.5
women who, due to domestic abuse, cannot meet the
in-person  informed-consent requirement without
grave risk of retaliation. The parties disagree, how~
ever, over the definition of'the group for whom the law
is a restriction. Appellants argue that the 12.5 women
who will not obtain an abortion as a result of the re-
striction should be compared against all women acto-
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ally affected by the in-person requirement, defined as
all women who are presently excused by the clinic
from the clinic's own in-person informed-consent
requirement. Ohio argues, on the other hand, that the
group for whom the law is actually relevant is all
women seeking an abortion.

Unlike the parties, we find that the group for whom the
law is a restriction for purposes of applying Casev’s
large fraction test is “all women who seek an excep-
tion to the clinic's in-person informed-consent re-
quirement.” The record does not reflect this number.

Yet, even accepting the definition urged by Appel-
lants, we do not find a substantial burden under Casey.
This Court has previously found that a large fraction
exists when a statute renders it nearly impossible for
the women actually affected by an abortion restriction
to obtain an abortion. Feirovich, 130 F.3d at 201.
Importantly, in Foirovich, a large fraction was found
because all women upon whom the restriction actually
operated-i.e., women seeking second-trimester
pre-viability abortions-would effectively be barred
from exercising their constitutional right to obtain an
abortion, /d. Other circuits that have applied the large
fraction test to facial challenges to abortion regula-
tions have, likewise, only found a large fraction when
practically all of the affected women would face a
substantial obstacle in obtaining an abortion. See, e.g.,

actually affected by the restriction were unable to
obtain an abortion. Although a challenged restriction
need not operate as a de facto ban for all or even most
of the women actually affected, the term “large firac-
tion,” which, in a way, is more -conceptual than
mathematical, envisions something more than the 12
out of 100 women identified here.

V. Conclusion

For the foregoing reasons, the judgment of the district
court upholding the Single-Petition Rule is RE~
VERSED, the judgment upholding the In-Person Rule
is AFFIRMED, and the case is REMANDED for
further proceedings consistent with this opinion.
ROGERS, Circuit Judge, concurring,

I concur in Parts I, III-B, and IV of the majority
opinion, and entirely in the result. 1 write separately
concerning the single petition rule because, as a cat-
egorical limitation on whether an abortion is permitted
at all, the rule defies application of the “large fraction”
test. The Supreme Court hias used the “large fraction”
test instead to examine state regulation of how an
abortion is to be performed or of what information
should be given a woman who is legally allowed to get
an abortion. It is not necessary in this case to apply the
test to the single petition rule, however, because Su-
preme Court holdings regarding judicial bypass pro-
cedures directly compel invalidation of that rule,

Heed 390 F 3dat64d: Farmer, 220 F 3d at 14357 Miller,
63 F.3d at 1463; see also Newman, 305 F.3d at 699
{Coffey, J. concurring) (in applying the large-fraction
test “it is clear [from Casey | that a law which inci-
dentally prevents ‘some’ {of the] women [for whom
the abortion restriction will actually be a burden] from
obtaining abortions passes constitutional muster™),
The Casey Court itself was not persnaded to invalidate
Pennsylvania's parental-consent requirement by rec-
ord evidence showing that the requirement would
altogether prevent some women from obtaining an
abortion. *374 Casey, 505 U.S. at 899, 112 5.Ct
2791: see also Planned Parenthood v. Casey, 744
F.Supp. 1323, 1356-57 (E.D.Pa.1990) (finding that in
“some” of the forty-six percent of cases where a minor
can neither obtain parental consent nor obtain a judi-
cial bypass, the law “may act in such a way as to de-
prive [the minor] of her right to have an abortion™),

To date, no circuit has found an abortion restriction to
be unconstitutional under' Casey’s large-fraction test
simply because some small percentage of the women

Requiring a minor to get parental consent for an
abortion, without the possibility of an administrative
or judicial bypass procedure that meets defined
standards, unduly burdens the minor's right to an
abortion. This is the holding of Belloti v, Baird, 443
U.8. 622, 647-51, 99 S.Ct. 3035, 61 L.Ed.2d 797
(1979) (plurality opinion) (“ Bellotti II ™), reaffirmed
by the Supreme Court in marny subsequent cases. See,
e.g., Lambert v. Wicklund, 520 U.S. 292, 295, 117
S.Ct. 1169, 137 L.EA.2d 464 (1997) (per curiam);
Planned Parenthood v. Casey, 505 1],S. 833,895,112
S.Ct. 2791, 120 L.Ed.2d 674 (1992); Qhio_v. Akron
Cir. for Reproductive Health, 497 1,8, 502, 510-13
110 8.Ct. 2972, 111 L.Ed.2d 405 (1990). To survive
constitutional challenge, a law requiring parental
consent for a minor's abortion must contain a proce-
dure that (1) allows the minor to bypass the consent
requirement if she establishes that she is mature
enough and well enough informed to make the abor-
tion decision independently, (2) allows the minor to
bypass the consent requirement if she establishes that
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the abortion would be in her best interests, (3) ensures
the minor's anonymity, and (4) provides for expedi-
tious bypass procedures. See Lambert, 520 U.S. at
295,117 8 Ct. 11689,

The Supreme Court in Bello#fi Il stated that a minor
possesses an absolute right to a proceeding where she
may establish her entitlement to a bypass:

A pregnant minor is entitled in such a proceeding to
show either: (1) that she is mature enough and well
enough informed to make her abortion decision, in
consultation with her physician, independently of
“her parents' wishes; or (2) that even if she is not able
to make this *375 decision independently, the de-
sired abortion would be in her best interests.

Bellotii IT 443 U.S, at 643-44, 99 8.Ct. 3035 (em-
phasis added). The Bellorti IT Court explained that
every minor must have the opportunity to establish
that she should not have to seek parental consent based
on her current level of maturity or her current best
interests:
We conclude, therefore, that under state regulation
such as that undertaken by Massachusetis, every
minor must have the opportunity-if she so desires-to
go directly to a court without first consulting or no-
tifying her parents. If she satisfies the court that she
is mature and well enough informed to make intel-

proceeding. Accordingly, under Bellotsi 7, the single
petition rule is facially invalid because, after a failed
first petition, the rule does not permit a judge to
evaluate the petitioner's current maturity or interest in
abortion in Jlight of new developments. When a minor
alleges that her current state has materially changed,
an older and potentially incorrect determination will in
identifiable cases nullify Bellotsi II's command that a
minor's current state be determinative of her request
for a bypass. Ohio must in some manner stand ready to
evaluate minors' claims of appropriaie changed cir-
cumstances. Such minors cannot constitutionally be
cut off from all recourse in the manner accomplished
by the single petition rule. Therefore, the single peti-
tion rule violates the right of second petitioners to
some judicial or administrative process that evaluates
their claims of changed circumstances.

While the question of successive bypass petitions was
not before the Bellotti IT Court, the Court's rationale
directly compels the result in this case, The Bellot IT
Court founded its determination of the law concerning
parental consent and judicial bypass upon a careful
and mianced balancing of constitutional interests. On
the one hand were the need to preserve the constitu-
tional right to an abortion and the unique nature of the
abortion decision. See id. at 639-44. 99 §,Ct. 3035, On
the other hand were “the particular vulnerability of
children; their inability to make critical decisions in an

ligently the sbortion decision om her owi, the court ———— ormed; mature-manner;-and-the-importance-of the

must authorize her to act without parental consulta-
tion or consent. If she fails to satisfy the court that
she is competent to make this decision inde-
pendently, she must be permitied to show that an
abortion nevertheless would be in her best interests.
If the court is persuaded that it is, the court must
authorize the abortion, If, however, the court is not

persuaded by the minor that she is mature or that the

abortion would be in her best interests, it may de-
cline to sanction the operation.

Id. at 647-48, 99 S.Ct. 3035,

Under a fair reading of Bellotsi 7, a minor's right not to
seek parental consent depends on the current level of
her maturity or interest in abortion. See id. at 647-51

99 8.Ct. 3035, Belloyi II also provides that this right
must be protected by judicial proceedings. See id. But
if the right is to be adequately protecied, such pro-
ceedings must account for material changes in the
petitioner's state after a first, unsuccessful bypass

parental role in child rearing.” Id. at 634, 99 S.Ct,
3035, These considerations preclude the single peti-
tion mle just as they led to a judicial bypass require-
ment in the first place in Bello#ti II, Indeed, the Bellotti
I Court expressty contemplated that a judicial bypass
procedure would be available in later stages of preg-
nancy. See id. at 651 n. 31, 99 S.Ct, 3035, The state
has not distinguished Belloiti I by identifying any
way in which the single petition rule furthers*376 the
interests of protecting vulnerable minors, making up
for their inability to make mature decisions, or fur-
thering the parental role, other than simply by cur-
tailing the availability of judicial bypass for minors
with late-arising bases for a judicial bypass.

Instead, the single petition rule is said to avoid the
possibility of a minor's “re-filing throughout her
pregnancy until she fords a judge who will grant her
petition.” Appellees' Br. at 47 % This court does not
need to decide whether a state may require minors to
direct their second or successive bypass petitions to’
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‘the same judge fo avoid judge shopping, or requitea |

higher burden of proof for successive petitions to limit
refiling. These issues are not before us because the
single petition rule does much more than limit judge
shopping and unlimited refiling. Instead, it forbids a
Judicial bypass where one has been sought unsuc-
cessfully before in the same pregnancy, regardless of a
change in circumstances. Such a prohibition is incon-
sistent with the holding and reasoning of Belloiti II,

and thus constitutes an undue burden on a minor's
right to an abortion. Casey, which sets the standard
that we are bound to apply in abortion cases, explicitly
reaffirmed the Bello#ti I] holding. See 505 U.S. at 895

899, 112 8.Ct, 2791, Under Bellotti I a minor is enti-
tled to seek a judicial bypass in the later stages of
pregnancy, and none of the constitutional foundations
for this decision warrants an exception so distantly
related to the constititional policies furthered by that
decision. The conclusion is inescapable that the single
petition rule runs afoul of Bellotti II, which continues
to bind us.

FN1. The state's brief however concedes that
“[t]he evidence established that second by-
pass petitions under the prior law were ex-
tremely rare.” Appellees’ Br. at 18,

The rationale of Belloiti I is of sufficiently direct
applicability to the single petition rule at issue in this

in the meta-mathematical niceties of whether a “large
fraction” of a relevant group is denied the right to an
abortion. Indeed, the “large fraction™ analysis con-
tested by the parties is of questionable assistance in
resolving the issue presented in this case. The question
in this case is not the constitutionality of some pro-
cedural hurdle imposed as part of the bypass proce-
dure, but rather the constitutionality of a categorical
limit on the availability of the bypass procedure to
certain minors. No matter what the circumstances, a
minor who has previously been denied a judicial by-
pass may not obtain such a bypass during the re-
mainder of the same pregnancy.

In evaluating the constitutionality of such a provision,
the inquiry cannot be simply restated as whether “in a
large fraction of the cases in which [the law] is rele-
" vant, it will operate as a substantial obstacle to a
woman's choice to undergo an abortion.”” Such a
standard may provide analytic clarity when the chal-
lenge is fo a type of abortion procedure, where the

* question is whether the right to an abortion is suffi-

ciently preserved by the availability of other methods.
See, e.g., Stenbergv. Carhart, 530 U.8. 914. 120 S.Ct.
2597, 147 L.Ed.2d 743 (2000). The “large fraction”
analysis may also make sense where the question is
whether the requirements of the judicial bypass pro-
cedure are so onerous as to defeat its purposes and
thereby unduly burden the minor's right to an abortion,
See, e.g., Memphis Planned Parenthood, Inc. v.
Sundguist, 175 F.3d 456 (6th Cir.1999). But where the
issue is a categorical exception to the availability of a
bypass procedure, the “large fraction” analysis be-
comes so manipulable as to lose its logical usefulness.
Too much depends *377 on the arbitrary determina-
tion of what the denominator is.

Opponents of the categorical exception will simply
argue that the denominator is the persons precluded by
the exception, leading to a large fraction of one. Thus
plaintiffs in this case argue that the denominator con-
sists of “all women who are denied a bypass and who
later discover medical and other information causing
them to renew their pursuit of an abortion.” Appel-
lants' Reply Br. at 2. As the district court noted in its
order denying CWS's motion for a stay pending ap-
peal, “[iJmplicit in Plaintiffs' argument is a contention
... that the only relevant group in considering whether
a regulation creates an undue burden is those women
who are actually foreclosed from obtaining an abor-
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automatically show a fraction of one (ie,
one-hundred percent), and thereby invalidate any
categorical exception to the availability of a bypass
procedure.

Defenders of the exception, on the other hand, must
argue a larger denominator, some class of abor-
tion-secking women that also includes persons not
precluded. Thus defendants in this case argue that the
denominator should include all women who are ini-
tially denied bypasses, regardless of circumstances
that might obviate the need for a later bypass. In the
absence of evidence that a large portion of minors
initially denied a bypass will need one later, defend-
ants argue that the relevant fraction is small. In con-
trast, but to a similar result, the district court at one
point considered the denominator to be minors whose
need for a judicial bypass arises-at a later point during
pregnancy, regardless of whether a bypass has been
sought previously. Cincinnati Women's Servs., Inc. v.
Taft, 466 T'.Supp.2d at ----, 2005 U.S. Dist. [EXIS
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