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Legal Standards

INTERNATIONAL AND REGIONAL STANDARDS TO ESTABLISH STATE RESPONSIBILITY
The findings described in the previous sections indicate serious violations of the
human rights, including the reproductive rights, of Romani women that the Slovak
government is legally obligated to address. There are numerous international and
regional human rights instruments containing the standards with which Slovakia
must comply. Slovakia’s duties under those instruments include protecting and ful-
filling the human rights of all its citizens, in particular those suffering the greatest
societal discrimination, such as the Roma. The Slovak government is in violation of
human rights standards when its policies or the acts of its agents (including govern-
ment-employed health-care personnel) violate human rights standards. Moreover,
human rights law also requires the Slovak government to take affirmative measures,
including adopting and enforcing appropriate laws and policies, to protect its citizens
from violations of their human rights by third parties.

This section provides a brief overview of the primary sources for Slovakia’s duties
under applicable international and regional human rights law and policy. Several of the
most significant international treaties that are relevant for this analysis are as follows:

e the International Covenant on Civil and Political Rights (Civil and
Political Rights Covenant);310

e the International Covenant on Economic, Social and Cultural Rights
(Economic, Social and Cultural Rights Covenant);3!!

e the Convention on the Prevention and Punishment of the Crime of
Genocide (Genocide Convention);312

e the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW);313

¢ the Convention on the Elimination of All Forms of Racial Discrimination
(Convention against Racial Discrimination);31# and

e the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Convention against Torture).31>
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Right to be Free from Crimes Against Humanity

The practice of coercively sterilizing a targeted ethnic or racial group falls under the
crime of genocide, regarded as the worst crime under international law. If it were
established that the current practice of coercively sterilizing Romani women had
been carried out with the “intent to destroy, in whole or in part” a targeted racial
group, then the crime of genocide could be applicable. Article Il of the Convention
on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention)362 defines genocide to include the act of “imposing measures intended
to prevent births” within a “national, ethnic, racial, or religious group,”63 whether in
time of peace or in time of war.364 The Genocide Convention obligates states parties
to prevent and punish genocide and imposes criminal responsibility on individuals
who commit it, “whether they are constitutionally responsible rulers, public officials
or private individuals.”36> The International Criminal Court (established by the Rome
Statute), which has jurisdiction over genocide and other specific crimes against
humanity, as well as the ad hoc International Criminal Tribunals for Rwanda and the
Former Yugoslavia, have adopted the Genocide Convention’s definition of geno-
cide.366 The Rome Statute of the ICC, as the instrument creating the International
Criminal Court, criminalizes, along with genocide, “the most serious crimes of con-
cern to the international community.” Of relevance is Article 7(1)(g), which delin-
eates crimes against humanity to include such crimes as “rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilization, or any other form of
sexual violence of comparable gravity.”367

Slovakia has ratified all of these treaties and is therefore legally bound to uphold
their provisions.316 Most recently, on April 11, 2002, Slovakia ratified the Rome
Statute of the International Criminal Court (Rome Statute of the ICC),317 thereby
pledging its cooperation with the International Criminal Court when its citizens or
residents commit the most serious crimes, including genocide and crimes against
humanity. In addition, the Universal Declaration of Human Rights (Universal
Declaration)3!8 is considered an authoritative international human rights instru-
ment, although not a treaty. In order to monitor states’ compliance with these
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treaties, UN committees have been established. These treaty monitoring bodies
interpret the treaties and provide guidance to governments in meeting treaty obliga-
tions through the bodies” recommendations and comments.

Other international instruments that set human rights standards include the out-
come documents of international conferences such as the United Nations
International Conference on Population and Development (ICPD)319 United
Nations Fourth World Conference on Women (Beijing Conference)?20 and the
World Conference against Racism, Racial Discrimination, Xenophobia and Related
Intolerance (WCAR).321 The consensus documents that emerged from these con-
ferences are not legally binding on states. However, by setting forth a detailed, glob-
al mandate on a particular issue concerning human development, these consensus
documents contribute to advancing and interpreting the human rights standards
contained in human rights treaties. Similarly, the declarations, decisions and reports
of international bodies such as the United Nations provide important and influential
guidance in understanding state obligations under international law. In the area of
violence against women, the UN has adopted the following key documents that out-
line state responsibility: the Declaration on the Elimination of Violence against
Women (Declaration on Violence against Women)322 and the Reports of the Special
Rapporteur on Violence against Women.323

In addition to setting the various international standards to which states must
adhere, the European system has developed a body of regional standards that apply
to Slovakia. The two main intergovernmental bodies within the region consist of the
Council of Europe and the Furopean Union (EU).

The Council of Europe was established in 1949 and currently has 44 member
states that make several commitments upon gaining membership.32* Member states
of the Council of Europe must accept the principle of the rule of law and must guar-
antee human rights and fundamental freedoms to everyone under their jurisdic-
tion.32> Among its aims, the Council of Europe seeks to protect human rights, pro-
mote the rule of law, find solutions to problems facing European society such as dis-
crimination against minorities, and support legal reform to achieve democratic sta-
bility.326 Slovakia has ratified the following treaties that have been adopted by the
Council of Europe system:
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e the European Convention on Human Rights and Fundamental Freedoms
(European Convention on Human Rights);327

e the Convention for the Protection of Human Rights and Dignity of the
Human Being with Regard to the Application of Medicine (European
Convention on Human Rights and Biomedicine);328

e the Furopean Convention for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (European Convention against
Torture);329

e the European Social Charter’3 and the Revised European Social
Charter;33! and

e the Framework Convention for the Protection of National Minorities
(Framework Convention for Minorities).332

In addition, states and individuals may bring complaints to the European Court
of Human Rights, which was established under the Furopean Convention on
Human Rights3?3 to try violations of the treaty. The Court has developed a substan-
tial body of jurisprudence interpreting human rights law and policy. Another impor-
tant authority on the scope of states” obligations under the Council of Furope comes
from the resolutions and recommendations of the Committee of Ministers, which
acts as the Council’s decision-making body.33* These recommendations are not
binding.33>

The EU, distinct from the Council of Europe, is a regional intergovernmental
body dedicated to promoting European integration. Its principal objectives consist
of the following: establishing European citizenship; ensuring freedom, security and
justice; promoting economic and social progress; and asserting Europe’s role in the
world.33¢ While Slovakia is not yet a member of the EU, it is currently a candi-
date country that is scheduled to join the EU in 2004. As a candidate country, it
is expected to accept the EU’s legal and institutional framework, known as the
acquis, and implement it nationally.337 Relevant EU treaties include the Treaty
on European Union338 (also known as the Maastricht Treaty) and the Treaty of
Amsterdam, which amended the former treaty.339 Also of importance is the
Charter of Fundamental Rights of the European Union (Charter of Fundamental
Rights),3*0 which has not yet been integrated into EU law and therefore has
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inconclusive legal status, but which nonetheless has already begun to influence
FEuropean human rights law and policy and is expected to play an increasingly sig-
nificant role.3#! The judicial body that decides questions of EU law and policy is
the European Court of Justice. The directives, recommendations and reports that
come from the main EU bodies—the European Parliament, the Council of the
Furopean Union and the European Commission—also play a role in interpreting
and applying human rights law and policy.

In addition to the above systems of regional law and policy, several other multi-
lateral institutions in the Furopean region issue policy documents that are instruc-
tive in understanding state responsibility in this area. Some of these sources include
the reports and summit declarations of the Organization of Security and
Cooperation in Europe (OSCE). In the area of health and patients’ rights, the
World Health Organization (WHO) Regional Office for Europe has developed a
Declaration on the Promotion of Patients’ Rights in Europe (WHO Declaration on

Patients” Rights)*#2 that has served as a framework for member states such as
Slovakia.3#3

SLOVAKIA'S VIOLATION OF INTERNATIONAL, REGIONAL AND NATIONAL LAWS AND
POLICIES

This section examines the international, regional and national legal standards vio-
lated by the Slovak government’s provision of reproductive health care for Romani
women, specifically including those standards relevant to (1) sterilization practices;
(2) failure to provide full and accurate information; (3) discriminatory standards of
care; (4) physical and verbal abuse; and (5) insufficient access to medical records. As
documented by this report, Slovak government medical personnel are, in most cases,
directly involved in the violations. In addition, the Slovak government’s problemat-
ic policies regarding the Roma have contributed to the violations. Finally, the fail-
ure of the Slovak government to regulate the medical profession adequately and
investigate and punish violations is also a clear infringement of international, region-

al and, in some cases, national law.

Sterilization Practices
Slovak doctors” practice of sterilizing Romani women without providing them with
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truthful and complete information about the reasons for the sterilization and with-
out obtaining their voluntary, informed consent has resulted in the violation of a
number of human rights. As previously discussed, women are intimidated into con-
senting to sterilization under conditions that involve various types of coercion.
Hospital personnel request consent at the last minute, without allowing adequate
time for thought or discussion, often while the woman is on the delivery table while
in pain; after she has been given anesthesia; and without her full understanding of
the implications and permanence of the sterilization procedure. In some cases,
there were clear-cut cases of forced sterilization, where the patients were not even
asked for their consent, but were told or suspected afterward that the sterilization pro-
cedure had been performed. Doctors have a professional and legal duty to relay
information in a manner that provides women with the opportunity to make an
informed choice and that respects their dignity. Based on the findings and research
set forth in this report, it is clear that state-employed doctors and other medical per-
sonnel have transgressed well-established international and regional human rights
standards, with virtually no sanction by appropriate Slovak government officials.

INTERNATIONAL AND REGIONAL LAW AND POLICY

Coerced sterilization is a violation of various international human rights. This
practice violates the principle of informed consent, one of the foundations of the
practice of medicine and of the rights of patients. A number of rights support this
principle either directly or derivatively, including the right to health, the right to
bodily integrity and the right to reproductive self-determination. All of these rights
are violated by the policies and practices of Slovak government doctors and other
hospital personnel who have failed to promote and protect the reproductive rights

of Romani women.

Right to Health

International law and policy repeatedly recognize the fundamental right to health .3+
This affirmation is reiterated continually throughout regional law and policy as
well. 3% Treaty monitoring bodies have expounded on this right at length in their

comments, recommendations and observations, and have linked it to issues of con-
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sent. In its General Comment No. 14, the Committee on F.conomic, Social and
Cultural Rights explains:

The right to health is not to be understood as a right to be healthy. The
right to health contains both freedoms and entitlements. The freedoms
include the right to control one’s health and body, including sexual and
reproductive freedom, and the right to be free from interference, such as
the right to be free from torture, non-consensual medical treatment and
experimentation. By contrast, the entitlements include the right to a system
of health protection, which provides equality of opportunity for people to
enjoy the highest attainable level of health.346

In its recommendation on Article 12 on health, the CEDAW Committee has
described access to quality health services as those . . . delivered in a way that
ensures that a woman gives her fully informed consent, respects her dignity, guaran-
tees her confidentiality and is sensitive to her needs and perspectives. States parties
should not permit forms of coercion, such as non-consensual sterilization . . . that
violate women’s rights to informed consent and dignity.”**7 In the context of
Slovakia, the Committee on the Elimination of Racial Discrimination (CERD) has
remarked on the low level of awareness of maternal health suffered by the Roma and
recommended that Slovakia pursue measures so that the Roma enjoy the full right
to health and health care.348

The ICPD Programme of Action specifically noted the importance of repro-

ductive health care for women:

States should take all appropriate measures to ensure, on a basis of equality
of men and women, universal access to health-care services, including those
related to reproductive health care, which includes family planning and sex-
ual health. Reproductive health-care programmes should provide the
widest range of services without any form of coercion . . 3%

Slovak health-care personnel have blatantly violated the standards set forth
above regarding the right to health as well as the codes of professional medical prac-
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tice by refusing to explain their reasons for performing cesareans and sterilizations
and by failing to obtain the informed, voluntary consent of the women they sterilize.
In addition, doctors in eastern Slovakia have violated their patients’ right to health by
using outdated medical practices related to cesareans and the sterilization of women
who have had multiple C-sections.

Right to Bodily Integrity

In the case of Romani women who have been coercively sterilized, violation of
the standard of informed consent implicates several human rights related to bod-
ily integrity and self-determination. In the international arena, these rights
include the right to life, liberty and security and the right not to be subject to tor-
ture or other cruel, inhumane or degrading treatment. These rights are guaran-
teed by several international and regional human rights instruments, including
the Universal Declaration, the Civil and Political Rights Covenant, the
Convention against Torture, and the Furopean Convention on Human Rights.3>0
Another significant right is the right to privacy and family life, which is violated
when coerced sterilization occurs. This right also finds support in both interna-
tional and regional law.3!

The right to be free from torture and cruel, inhuman, and degrading treatment
and punishment is violated absent informed consent during sterilization procedures.
The Human Rights Committee, the treaty monitoring body of the Civil and Political
Rights Covenant, has specifically noted that forced sterilization would be a practice
that violates Article 7, which covers torture or cruel, inhuman or degrading treat-
ment or punishment and free consent to medical and scientific experimentation.3>2

Among other human rights involving bodily integrity that are applicable here is
the right to be free from violence, specifically gender-based violence. In its
Declaration on Violence against Women, the UN General Assembly spells out this
right and the concomitant duties of the state to take measures to protect women from
violence.3>3 Those policies or practices that constitute violence against women and
have an impact on reproductive rights are delineated in a 1999 report to the UN
Economic and Social Council by the Special Rapporteur on Violence against
Women, which includes a section on forced sterilization. The report explains: “A
severe violation of women’s reproductive rights, forced sterilization is a method of
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medical control of a woman’s fertility without the consent of a woman. Essentially
involving the battery of a woman—violating her physical integrity and security,
forced sterilization constitutes violence against women.”3%

Right to Reproductive Self-Determination

At the core of reproductive rights lies the right to reproductive self-determination.
Within international human rights law and policy, this right is defined as the right to
decide the number and spacing of one’s children and to have the information and
means to do s0.3>> The UN committee that monitors CEDAW has defined the link
between involuntary sterilization and this human right: “Compulsory sterilization . . .
adversely affects women’s physical and mental health, and infringes the right of
women to decide on the number and spacing of their children.”?>¢  The
Committee proceeds to recommend that . . . [s]tates parties should ensure that
measures are taken to prevent coercion in regard to fertility and reproduction, and
to ensure that women are not forced to seek unsafe medical procedures . . .
because of lack of appropriate services in regard to fertility control. . . 37 This
latter recommendation is particularly relevant to the situation of Romani women
in eastern Slovakia as they have been forced into accepting sterilizations that are
not medically necessary and could be avoided through awareness and use of other
contraceptive methods (see discussion below on “Failure to Provide Full and
Accurate Information”).

Right to Informed Consent

Regional law and policy explicitly endorse the principle of informed consent. Chapter
I on “Consent” of the European Convention on Human Rights and Biomedicine sets
forth standards for issues of consent and declares the following:

1. Any intervention in the health field may only be carried out after the per-
son concerned has given free and informed consent to it.

2. This person shall beforehand be given appropriate information as to the pur-
pose and nature of the intervention as well as on its consequences and risks.

3. The person concerned may freely withdraw consent at any time.3%8
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The EU’s Charter of Fundamental Rights also promotes the right to “free and
informed consent of the person concerned” in the field of medicine.?*” In June
2002, the Furopean Parliament voted in support of the Report on Sexual and
Reproductive Health and Rights, which urges accession countries “to ensure that
women and men can give their fully informed consent on contraceptive use, as well
as on fertility awareness methods. . . 300 The WHO Declaration on Patients’ Rights
requires informed consent as a prerequisite for any medical intervention and pro-

vides that the patient has a right to refuse or halt medical interventions.3¢!

NATIONAL LAW AND POLICY

By coercively sterilizing Romani women, Slovak health-care providers are violating
an entire range of constitutionally protected rights. These rights include the right to
health;368 the protection of parenthood and the right of pregnant women to special
care;3%9 the right to human dignity and protection from illegal intervention in private
and family life;370 the prohibition of torture and cruel, inhuman and degrading treat-
ment;?7land the right to personal freedom.?72 The Constitution’s enumeration of
these rights lays the foundation for the enactment and implementation of legal mea-
sures intended to protect these rights.

Right to Health

The preamble of the governmental decree on patients’ rights (Charter on Patients’
Rights) recognizes the right to health care “in cases of disease or its threat. . . 373 The
Health Care Law places perinatal care as part of the primary, secondary and subse-
quent health-care services.3™* However, Slovakia has no specific reproductive health
or family planning policy, nor does the current health policy adequately address
women’s health needs.3”> Although there has been a governmental family planning
information program for Roma,?7¢ the program appears to have been culturally insen-
sitive.377 The failure to institute effective reproductive health-care laws and policies
is a violation of states” duties to ensure access to reproductive health services.

Right to Bodily Integrity
Among other laws, the Criminal Code and the Health Care Law, which regulates
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the provision of health care including rights and responsibilities of health-care pro-
fessionals, protect the right to bodily integrity. An intentional act causing injury to
health or serious bodily harm is considered a crime under the Criminal Code,378
punishable by up to two years imprisonment or a fine for injury to health 379 and
two to eight years imprisonment for causing serious bodily harm.380 If the act is
racially or ethnically motivated, then punishment increases.38! If there is a grievous
harm that leads to damage of an important organ, punishment is up to five years
imprisonment;382 if the victim dies as a consequence of this injury, punishment is
up to twelve years imprisonment.383

The Criminal Code also punishes acts of negligence by employees, including
doctors and other health-care professionals, who through breach of their profession-
al duties and obligations damage the health or cause serious bodily harm or death to
another. If the patient is injured or dies because the health-care professional fails to
observe regulations governing his or her practice, the penalty ranges from six months
to five years imprisonment and may include professional disqualification, depending
upon the seriousness of the harm 38+

The provision of the Criminal Code covering genocide3$° would also be applic-
able if it were established that the current practice of coerced and forced steriliza-
tion targets Romani women. The definition of genocide in the Slovak Criminal
Code follows closely that of the Genocide Convention and defines genocide as hav-
ing the intention to completely or partially destroy a national, ethnic, racial or reli-
gious group through measures including those leading to the prevention of child-
bearing in such a group.38¢ Genocide is punishable by twelve to fifteen years impris-
onment or by an “exceptional punishment.”387

The laws described above could potentially protect women from such viola-
tions as forced sterilization, as well as in other areas of reproductive health. In prac-
tice, however, criminal adjudication of violations of reproductive rights of women,
especially Romani women, have been rare and to date have failed to provide ade-
quate protection. The Slovak government and law enforcement agencies in partic-
ular, have shown little interest in properly investigating and prosecuting reproduc-
tive rights abuses by doctors against Romani women (see Background section of this
report for details on cases concerning allegations of forced sterilization).

The Health Care Law, although recognizing patients” right to bodily integri-
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ty,388 provides neither clear nor adequate substantive and procedural norms for indi-
viduals secking remedies for violations of their rights by health-care professionals. It
grants attending doctors or “special commissions” in hospitals the discretion on
deciding the “rights and responsibilities” of their patients in connection with the pro-
vision of health care.389 If a patient disagrees with the decision, she can file an
appeal with the director of the hospital, whose decision is final.3%0 The Charter on
Patients” Rights provides for a complaint procedure but it only sets forth to whom
complaints can be addressed,’! and does not provide further information on how
complaints will be handled.

A patient who is not satisfied with the services of a doctor can also file a com-
plaint with the Medical Chamber of Slovakia. The Chamber is an independent
professional association that inter alia decides on disciplinary measures against
doctors.392 Generally, there are very few complaints filed with the Chamber. The
majority of complaints come from institutions, such as the state prosecutors
office, only about 10% are complaints against doctors by patients. The Chamber
has the authority to essentially revoke the license of a doctor, but such instances

are extremely rare.33

Right to Reproductive Self-Determination

The right to determine the number and spacing of one’s children is central to
women’s autonomy. The Preamble to Slovakia’s Charter on Patients’ Rights, a decree
promulgated by the Slovak government, recognizes this right by stating that patients’
rights are based on “human dignity, self-determination and autonomy.”?* However,
there is no explicit law guaranteeing women their decision-making autonomy in the
area of reproductive health and rights. The lack of explicit national legal and policy

instruments to protect these rights negates women’s decision-making powers.

Right to Informed Consent
The right of individuals to make decisions in matters of reproduction and sexuality
is directly linked to the right to informed consent. The Health Care Law3?> and the
Charter on Patients’ Rights396 provide some legal protection for these rights.

The Health Care Law requires doctors to obtain a patient’s consent for proce-
dures that may have a substantial impact on a patient’s life.397 The law further
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requires the consent to be in written form or “in another demonstrable way.”39 For
minor patients, consent for “interventions that may materially impact patient’s fur-
ther life” must be obtained from her legal guardian upon the recommendation of a
group of at least three specialists appointed in advance by the head of the medical
institution. Minor patients above the age of 16 who are sufficiently mature to assess
the examination and treatment procedure and to make a decision about it must also
give their consent to the procedure, together with a legal representative.3% In cases
of emergency, no patient consent is required.*00

Consent based on coercion and misinformation is not only in violation of the
Health Care Law, but also violates the Civil Code, which makes consent invalid if it
is obtained under duress or if consent was induced based on an erroneous fact.401
While the above legal framework should provide some protection for ensuring
informed consent, our research showed that these provisions are seldom adhered to
in the case of the sterilizations of Romani women. The requirements of written or
demonstrable consent are repeatedly ignored by doctors who orally tell Romani
women that they will be sterilized or have been sterilized after the fact. The approval
of specialists or legal guardians is not obtained for minors who are sterilized. Severe
conditions of duress, such as obtaining signatures of women in pain, on the delivery
table, under anesthesia, or without adequate explanation, also accompany the prac-
tice of coerced sterilization.

Failure to Provide Full and Accurate Information

The Slovak government is obligated under international human rights law to ensure
that all Slovak women, including Romani women, are provided with full and accu-
rate information concerning medical procedures and treatments. The government
has a special duty to regulate the medical profession, both state-employed and pri-
vate health-care personnel, given the profession’s key role in protecting and ensuring
the health and lives of Slovak citizens. Patients have a right to receive and doctors
have a duty, both as agents of the state and as medical professionals, to provide full
and accurate information about various treatments that are available and suitable to
their health status. Many Romani women were not given information as to why
either cesareans or sterilizations were being performed. If they were told that steril-
ization was medically necessary to prevent future pregnancies, they were not
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informed about other types of contraceptive methods. Automatically sterilizing
Romani women without informing them of the reasons for doing so and of alterna-
tive methods to avoid pregnancy constitutes a violation of their right to information.

INTERNATIONAL AND REGIONAL LAW AND POLICY

The right to have full and accurate information about one’s health status is integral
to the enjoyment of other human rights, such as the right to health, self-determina-
tion and informed consent. Without knowledge about one’s state of health, the exer-

cise of these other rights becomes meaningless.

Right to Information
Several provisions in CEDAW endorse the right to information, particularly in mat-
ters of family planning. Article 10(h) requires states parties to take measures to guar-
antee access to “. . . information to help to ensure the health and well-being of fam-
ilies, including information and advice on family planning”; Article 14(2)(b) protects
rural women’s “. . . access to adequate health-care facilities, including information,
counselling and services in family planning”; and Article 16(1)(e) ensures access to
the “information, education and means” to enable women to exercise their right to
decide the number and spacing of their children.#02 The CEDAW Committee has
further elaborated on these rights: “Some reports disclose coercive practices which
have serious consequences for women, such as forced . . . sterilization. Decisions to
have children or not . . . must not . . . be limited by . . . Government. In order to
make an informed decision about safe and reliable contraceptive measures, women
must have information about contraceptive measures and their use, and guaranteed
access to sex education and family planning services, as provided in article 10(h) of
the Convention.”403

Regional treaties also promote the right to information in health matters.#0* The
explanatory report to the European Convention on Human Rights and Biomedicine
specifies that the information that patients receive “. . . must be sufficiently clear and
suitably worded for the person who is to undergo the intervention.”#> Some
Romani women do not understand Slovak or the medical terminology of the doctors
and are not provided with translators or comprehensible information. Moreover, .
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.. the patient must be put in a position, through the use of terms he or she can under-
stand, to weigh up the necessity or usefulness of the aim and methods of the inter-
vention against its risks and the discomfort or pain it will cause.”#¢ However,
Romani women are generally not given an opportunity to make their own decisions
and are instead threatened into agreeing to sterilization or are simply told about the
procedures that will be performed on their bodies.

Of particular relevance to the doctors and maternity wards in Slovak hospitals is
the resolution by the Council of Europe’s Committee of Ministers recommending that
member states integrate family planning services, including information and advice, “.

. within the public health system, preferably integrated in the maternal and child
health setting [and] in the maternity hospitals . . .” and has urged making “. . . health
and social professionals on all levels understand that family planning is a part of gen-
eral health care and therefore part of their responsibilities. . . 407 Most Slovak gyne-
cologists at the hospital level place responsibility for information and counseling about
family planning at the local level, thereby preventing Romani women who are steril-
ized in hospitals from receiving the information necessary to make an informed deci-
sion. The OSCE has also made recommendations to its member states for improving
access to information and services pertaining to reproductive health care, especially in
the provision of appropriate information and training to Romani women. 05

The International Federation of Gynecology and Obstetrics (FIGO) has con-
sidered the special ethical issues involved in sterilization and has issued a statement
on this matter that discusses the need for comprehensive information. One of its
tenets states the following:

The process of informed choice must precede informed consent to surgical
sterilisation. Recognised available alternatives, especially reversible forms of
family planning which may be equally effective, must be given due
consideration. The physician performing sterilisation has the responsibility
of ensuring that the person has been properly counselled concerning the
risks and benefits of the procedure and of its alternatives.*09

The WHO Declaration on Patients’ Rights summarizes the content and
meaning of this right:
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Patients have the right to be fully informed about their health status, includ-
ing the medical facts about their condition; about the proposed medical pro-
cedures, together with the potential risks and benefits of each procedure;
about alternatives to the proposed procedures, including the effect of non-
treatment; and about the diagnosis, prognosis and progress of treatment.410

NATIONAL LAW AND POLICY

Right to Information

The provisions of the Health Care Law governing patients’ right to information and
doctors’ obligations to provide information to patients are contradictory. On the one
hand, the patient has a right to receive information on the diagnosis, prognosis, treat-
ment, and risks involved in treatment.#11  However, the law does not impose an
explicit obligation on doctors to provide patients with full information about their
medical condition; it grants the doctor discretion to decide the content of the infor-
mation for the patient.#12 Doctors are required to provide a “full explanation” only
if the medical procedure is considered “serious” or “uncurable [sic|” and the patient
explicitly requests a “full explanation.”3 The Charter on Patient’s Rights also grants
the right of the patient to be informed but places the onus on the patient to request
this information and does not oblige doctors to provide it.#1* In addition, even if
women were provided with full and accurate information on their reproductive sta-
tus and the variety of contraceptives available to them to prevent pregnancy, Slovak
reproductive health policies fall short—the only contraceptive accessible to low-
income women would be sterilization since it is the only type that is subsidized for
women who should not get pregnant because of a medical indication.*1>

Discriminatory Standards of Care

Holding separate hours for Romani women at local gynecologist offices and segre-
gating Romani from non-Romani women in the many maternity wards in eastern
Slovak government hospitals violates numerous international and regional human
rights instruments, particularly those relating to the right to equality and non-dis-
crimination. Explanations based on hygiene or social status are not adequate justifi-
cations for a de facto policy of racial segregation.
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INTERNATIONAL LAW AND POLICY

Right to Equality and Non-Discrimination

The rights to equality and non-discrimination are the bedrock of human rights doc-
trine. Discrimination on the basis of race, ethnicity or color is prohibited by the UN
Charter*¢ and multiple human rights instruments.*'7 However, the seminal treaty
in this area is the Convention against Racial Discrimination (CERD), which defines
“racial discrimination” as “. . . any distinction, exclusion, restriction or preference
based on race, colour, descent, or national or ethnic origin which has the purpose or
effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal
footing, of human rights and fundamental freedoms in the political, economic,
social, cultural or any other field of public life.”#18 The CERD, the committee that
monitors this treaty, has issued a general recommendation focusing on measures for
states parties to take to eliminate discrimination against Roma. In the health sector,
it reccommends that states “. . . ensure Roma equal access to health care . . . and to
eliminate any discriminatory practices against them in this field.”#19 Segregating
Romani from non-Romani women represents one of the worst and clearest forms of
racial discrimination.

Racial discrimination may be compounded when practiced against women,
who have to deal with the double burden of racial and gender discrimination.
CERD has acknowledged this disparate effect on women: “The Committee notes
that racial discrimination does not always affect women and men equally or in the
same way. There are circumstances in which racial discrimination only or primari-
ly affects women, or affects women in a different way, or to a different degree than
men . . . Certain forms of racial discrimination may be directed towards women
specifically because of their gender, such as . . . the coerced sterilization of indige-
nous women. . . 420 The outcome document of the WCAR further acknowledges
the duty of states to apply a gender perspective to eradicating racial discrimination.*2!

A long line of European treaties protects against racial discrimination and
upholds equality.#22 Of particular importance are the Framework Convention for
Minorities and Protocol 12 of the European Convention on Human Rights. The
Framework Convention for Minorities requires states parties to “guarantee to per-
sons belonging to national minorities the right of equality before the law and of equal
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protection of the law” and to “. . . take appropriate measures to protect persons who
may be subject to threats or acts of discrimination, hostility or violence as a result of
their ethnic, cultural, linguistic or religious identity.” In its Opinion on Slovakia, the
Advisory Committee to the Convention expressed its concern about “. . . de facto dis-
crimination in particular against Roma in various fields ranging from health-care
facilities to education . . . and considers that the Government should monitor and
react to cases of discrimination in a more effective manner.”#23  Similarly, the
Council of Europe’s Committee of Ministers also found that Slovakia was lagging in
its implementation of the Framework Convention for Minorities with respect to
Roma and recommended that Slovakia strengthen and implement its legal guaran-
tees.#2* Protocol 12, which has been signed but not ratified by Slovakia, outlines a
general prohibition against discrimination with respect to any right set forth by law
on the grounds of race. 425

A number of provisions found in official EU documents protect against racial
discrimination. As a starting point, the EU regards “respect for minorities” as one of
the four political criteria for EU accession.*26 Especially significant is the Council
of the European Union Directive 2000/43/EC (also known as the Race Directive),
which requires member states and candidate countries to pass appropriate legal and
policy measures to combat racial or ethnic discrimination and to promote the prin-
ciple of equal treatment.#27 The Race Directive applies to both the public and pri-
vate sector and includes the field of “social protection, including social security and
health care.”#28 Therefore, health-care personnel at both the hospital and local level
should be subject to sanctions for racially motivated discrimination against Romani
women. In its 2002 Regular Report on Slovakia’s Progress Towards Accession, the
EU found that Slovakia continued to face a gap between policy formulation and its
implementation on the ground with respect to the Roma minority.#2 It found that
Roma encountered obstructions in accessing public utilities and social services, and
identified health care as an area of particular concern.*39

The OSCE has issued statements against and findings of discrimination against
Roma.®3! It has identified widespread discrimination and prejudicial attitudes in
the field of health care and urges states to “do much more to ensure adequate hous-
ing and good health for Roma, who suffer amongst the worst conditions in Europe,”
with special attention being given to Romani women.#32 It recommends that “[i]n
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order to ensure that Roma enjoy equal access to public health care, efforts should
be made to ensure that discrimination in the provision of health services is elimi-
nated at all levels.”#33

NATIONAL LAW AND POLICY

Right to Equality and Non-Discrimination
The Constitution affirms the principles of equality and guarantees fundamental
rights to every person regardless of “sex, race, color of skin, language. . . % While
the Charter on Patients’ Rights affirms the principle of equality and non-discrimina-
tion, 35 the Health Care Law does not, leaving in question the commitment of the
Slovak government to ensuring health care on a basis of equality and non-discrimi-
nation. In addition, while the European Union requires its member and candidate
countries to pass specific antidiscrimination legislation, Slovakia has yet to do so.430

Slovakia has established several institutions addressing general issues related to
minorities and Roma rights in particular.¥?” The Office of the Deputy Prime
Minister for Human Rights, Minorities and Regional Development has supported
the adoption of antidiscrimination legislation and had led the development of a
Strategy on Roma (Strategy of the Government of the Slovak Republic for the
Solution of the Problems of the Romani National Minority). Within this office is the
Plenipotentiary of the Government of the Slovak Republic for Addressing the Issues
of Roma. The Plenipotentiary is intended in part to bridge the gap between the gov-
ernment and Romani organizations and to raise issues of concern in the Romani
community to the government. It is also mandated in part to coordinate among the
relevant ministries the national strategy for the Roma and to mobilize Romani non-
governmental organizations in support of the strategy.#3® Coordination among the
ministries on Romani issues, however, is weak.439 The Office however does not have
the mandate to investigate claims of discrimination nor to effectively implement the
strategy. In addition, the strategy does not clearly and concretely address prevention,
prohibition and eradication of discrimination.*0

The Parliament approved the institution of an ombudsman for human rights in
December 2001. The first ombudsman was appointed in March 2002. The ombuds-
man has the authority to investigate potential violations by some state agents, includ-
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ing health-care personnel. The office, however, has no enforcement power. It is too
early to assess the effectiveness of the activities of the Ombudsman.#!  The
2002-2003 draft action plan for the Prevention of All Forms of Discrimination by the
Office of the Deputy Prime Minister includes recommendations to the Ministry of
Health to train health-care workers in preventing discrimination and to provide
equal treatment to patients.*#2 This draft action plan does not include any plan for
systematically monitoring, investigating or sanctioning cases of discrimination.

While Slovakia is a party to several international and regional treaties that guar-
antee women'’s rights and although its constitution secures rights without regard to
sex, the country has yet to implement effective institutional mechanisms for the
advancement of women. The few women or gender-related structures that are in
place are unknown and weak.##3 Lacking in Slovakia is a women’s commission with
adequate resources and power to investigate violations, propose and influence legis-
lation, and pursue remedies.

Physical and Verbal Abuse

The prevalence of physical and verbal abuse against Romani women in government
hospitals of eastern Slovakia constitutes a serious breach of the prohibition of inhu-
man and degrading treatment, as guaranteed by a number of international treaties as
well as the Slovak Constitution and other legal provisions.

INTERNATIONAL AND REGIONAL LAW AND POLICY

Right to Physical and Psychological Integrity
Verbal and physical abuse results in the infraction of many of the human rights dis-
cussed above. Infringement on one’s physical and psychological integrity involves
violations of several rights that are secured by international and regional law: the
right to health; the right to life, liberty, and security of the person; the right to be free
from torture and cruel, inhuman and degrading treatment and punishment; and the
right to be free from violence.#** In addition, abuse motivated by one’s racial or eth-
nic origins violates the rights to equality and non-discrimination.*

These rights are interpreted broadly and encompass more than violations of
physical integrity. The right to health embraces both physical and mental health.#46
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The UN Declaration on Violence against Women defines violence as including
“physical, sexual and psychological” violence.#7 CERD has specifically noted that
speech that is motivated by “racial superiority or hatred” is prohibited under inter-
national law and the state has a duty to curtail such abuse. 8 Racial epithets and
other verbal abuses by Slovak doctors and nurses fall under this category. The
Special Rapporteur on Promotion and Protection of the Right to Freedom of
Opinion and Expression has further elaborated as follows:

“63. ... The Special Rapporteur is aware of, and concerned at, the poten-
tial harm, whether psychological or physical, which can result from hate
speech, in particular incitement to violence, heightened tensions between
groups of different cultural, ethnic, racial and religious identities, and per-
petuation of stereotypes.

64. ... As such, and in accordance with the relevant international stan-
dards, the Special Rapporteur wishes to condemn any advocacy of national,
racial or religious hatred that constitutes an incitement to discrimination,

hostility or violence; such advocacy should be prohibited by law.”#+49
NATIONAL LAW AND POLICY

Right to Physical and Psychological Integrity

The constitution establishes the right of the individual not to be subject to torture or
cruel, inhuman, or humiliating treatment.*? The Health Care Law implements
these rights by requiring doctors, nurses and other health-care professionals to
respect the rights of patients to “physical and mental integrity.”#>!

Slovakia’s Civil Code also protects the right of the individual to “life and health,
civil reputation and human dignity, as well as privacy, name and other personal fea-
tures.”#2  Criminal Code provisions discussed above (see section on Coerced,
Forced and Suspected Sterilization) also intend to protect the right to physical and
psychological integrity. In addition, the Charter on Patients” Rights grants patients
the right to be treated with dignity*>® and the right “. .. to health care marked by
high professionalism . . . as well as by a dignified, ethical and human approach.”+#
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Insufficient Access to Medical Records

The hospitals” refusal to allow patients or their legal counsel to access their medical
records is in contravention of international and regional law and policy. Even when
patients or their attorneys followed the instructions of the law or of the hospital, the
hospitals denied access. Moreover, there was no other body to appeal to for any arbi-
trary or unfair denials of access. To date, the Ministry of Health has refused to inter-
vene and has affirmed the hospitals” right to refuse access.

INTERNATIONAL AND REGIONAL LAW AND POLICY

Right to Medical Information

An individual’s right to access his or her medical records is essential to notions of
autonomy, informed and responsible decision-making, and open and just societies.
FEuropean law and policy upholds this right to information that is located in one’s
medical records. Article 10(2) of the European Convention on Human Rights and
Biomedicine states that “[e]veryone is entitled to know any information collected
about his or her health.”#> The explanatory report to this article defines this right
to know broadly: “. . . [it] encompasses all information collected about his or her
health, whether it be a diagnosis, prognosis or any other relevant fact.”+¢ Romani
women who tried to access their records to investigate their reproductive status were
turned away. Such refusal by hospital personnel to permit patients to view their own
records violates European law.

The right to access one’s own medical information is reinforced in the WHO
Declaration on Patients” Rights, which declares, “Patients have the right of access to
their medical records and technical records and to any other files and records per-
taining to their diagnosis, treatment and care and to receive a copy of their own files
and records or parts thereof.”#7 A general right of access to personal data is guaran-

<

teed in the Charter of Fundamental Rights, which allows everyone the “. . . right of

access to data which has been collected concerning him or her. .. 4>8

Right to Non-Interference in One’s Privacy
The right not to be subjected to unlawful interference with one’s privacy constitutes
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another human right that supports the right to access records concerning one’s med-
ical treatment and status. Both the Civil and Political Rights Covenant and the
Universal Declaration guarantee this right under international law.#% The corre-
sponding regional instrument that protects the right to non-interference in one’s pri-
vate and family life is the European Convention on Human Rights, Article 8.40 The
European Court of Human Rights has reviewed cases dealing with access to one’s
records under Article 8.461 Most recently, the Court decided that refusal by a state to
grant full access to an applicant’s social service records resulted in an Article 8 vio-
lation.*2 The Court also concluded that the state failed to fulfill its positive obliga-
tion to protect the applicant’s private and family life when he had no appeal to an
independent body when denied access.*03

NATIONAL LAW AND POLICY

Right to Medical Information

Health documentation is recognized in the Health Care Law as an “inseparable part
of the provision of health care”™6* requiring health-care providers to keep complete
written records of patients” health status. 0> Individuals’ right to access their med-
ical documentation is governed by Article 16 of the Health Care Law, which states,
“Patient, his/her legal representative or a person who has a minor in his/her foster
care, shall be entitled to inspect the health documentation and to make extracts of it
on the spot . . 466 A similar right to access medical documentation for patients is
expressed in the Charter on Patients’ Rights. 7 Additionally, patients may be repre-
sented by an individual or legal entity—their legal counsel —through awarding a
power-of-attorney according to the Civil Code, which lists the criteria for such.68
Certain laws may specifically exclude a possibility of power-of-attorney, 69 but these
restrictions must be explicitly imposed by the law. Despite the explicit right of
patients or their legal counsel to access their records, the legislation lacks procedures
for practical implementation of these rights. In addition, hospitals also lack polices
governing practical issues of access to medical records. Denying a patient or his or
her authorized legal counsel access to medical records also has the effect of limiting
an individual’s ability to seek redress in cases of potential medical malpractice or

criminal acts.
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Conclusion

The right to have control over one’s reproduction is a fundamental human right that
has been denied to Romani women in Slovakia. Many Romani women unwittingly
become victims of insidious, discriminatory behavior when they seek maternal
health care in their public health systems. Their rights to informed consent to ster-
ilization, accurate and comprehensive health information, non-discriminatory
health services, and unimpeded access to their medical records have been blatantly
violated. Romani women endure severe discrimination that is exacerbated by the
intersection of their gender and racial identities. The inevitable results of such
oppression are the extensive and unchecked human rights violations against them
that are occurring in Slovakia today.

This report has aimed to document the treatment of Romani women seeking
reproductive health care. It sets forth the abuses that we uncovered during a rough-
ly three-month fact-finding mission and explains how they violate national, regional
and international legal standards. It seeks to inform and suggest recommendations
to various national and international actors with the aim of encouraging them to
investigate, remedy and eradicate the violations. In the end, this report seeks to be a
useful advocacy tool to raise awareness of and thereby change the alarming condi-

tions of Romani women living in Slovakia.
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