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 Background

In 2004, the Center for Reproductive Rights launched a global initiative to promote the use of strategic 
litigation for the advancement of women’s reproductive rights worldwide.  Inspired by the use of public 
interest litigation in India as a tool for advancing social justice and promoting human rights, the Center 
organized the first ever training on reproductive rights for lawyers in India in 2006, in collaboration with 
Human Rights Law Network. It was at this meeting that the potential for developing constitutional litigation 
to address maternal mortality through the use of international norms and comparative law was discussed in 
great depth for the first time. 

The discussions that took place at this training, and which followed later at various meetings and 
consultations, provide the inspiration for this report. We hope it will be used as a tool to help establish a 
protective legal environment based on human rights principles and norms that will enable women to exercise 
their right to survive pregnancy and childbirth and lead healthy and productive lives.  We further hope that 
this report will serve as a useful resource for lawyers, judges, academics, activists, students and others who 
seek to challenge and dismantle discriminatory norms and practices that contribute to gender inequality 
in Indian society – an inequality that is continuously manifested in the huge number of preventable and 
foreseeable maternal deaths that occur each year.  
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Table of Abbreviations and Glossary

ABBREVIATION OR TERM COMPLETE TERM OR dEFINITION

AHRC Asian Human Rights Commission

AP Andhra Pradesh

Anemia (Anaemia) Condition characterized by an insufficient supply of red blood cells or 
hemoglobin, often caused by iron or folic acid deficiency  

Anganwadi workers Workers trained by the government to deliver basic child- and maternal-
health and education services

ANM Auxiliary Nurse Midwife 

Antenatal care (ANC) Health care given to women during pregnancy, also referred to as 
prenatal care 

ASHA Accredited Social Health Activist 

Beijing Conference 1995 United Nations Fourth World Conference on Women: Global 
conference on women’s human rights

Beijing Platform  
for Action

Beijing Declaration and Platform for Action, United Nations Fourth 
World Conference on Women: Consensus document adopted by nations 
participating in the Beijing Conference

BPL  Below poverty line

CEdAW Convention on the Elimination of All Forms of Discrimination Against 
Women: International treaty codifying states’ duties to eliminate 
discrimination against women

CEdAW Committee Committee on the Elimination of Discrimination against Women: 
UN treaty monitoring body charged with monitoring states parties’ 
implementation of the Convention on the Elimination of All Forms of 
Discrimination Against Women

Central Government The governing authority of the federal Union of India, which includes all 
states and union territories in the country

CERd Committee on the Elimination of Racial Discrimination

CESCR Committee on Economic, Social and Cultural Rights:  UN treaty 
monitoring body charged with monitoring states parties’ implementation 
of the International Covenant on Economic, Social and Cultural Rights

Children’s Rights 
Convention

Convention on the Rights of the Child: International treaty upholding the 
human rights of children

CRC Committee on the Rights of the Child: UN treaty monitoring body 
charged with monitoring states parties’ compliance with the Convention 
on the Rights of the Child 

Concluding Observations Comments and recommendations issued to the reporting state party by 
the respective treaty monitoring body

Constitution The Constitution of India
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CPA Consumer Protection Act

dalit Member of the Scheduled Caste (SC) in India

directive Principles  
of State Policy

Part IV of the Indian Constitution: non-justiciable principles that guide 
state administration and formulation of laws and policies

Eclampsia An often-fatal condition of convulsions and coma during pregnancy or 
delivery, caused by pre-eclampsia (hypertension during pregnancy)

Fistula  
(Obstetric or vaginal)

Serious medical condition brought on by inadequate care during 
childbirth, in which a hole develops between rectum and vagina or 
between bladder and vagina. 

Fundamental Rights Part III of the Indian Constitution: basic human rights guaranteed as 
enforceable

GdP Gross Domestic Product 

General Comment Comprehensive interpretation of a particular article of a treaty issued by 
the respective UN treaty monitoring body

General Recommendation Comprehensive interpretation of a particular article of a treaty issued by 
the respective UN treaty monitoring body.

HIV/AIdS Human Immunodeficiency Virus/Acquired Immunodeficiency Syndrome

HRLN Human Rights Law Network

Human Rights Committee 
(HRC)

UN treaty monitoring body charged with monitoring states parties’ 
compliance with the International Covenant on Civil and Political Rights

ICCPR International Covenant on Civil and Political Rights: International treaty 
protecting individuals’ civil and political human rights

ICESCR International Covenant on Economic, Social and Cultural Rights: 
International treaty protecting individuals’ economic, social and cultural 
human rights

ICPd International Conference on Population and Development: United 
Nations Conference on population and development issues held in Cairo 
in 1994

ICPd Program 
(Programme) of Action

Programme of Action of the International Conference on Population and 
Development: Consensus document adopted by states participating in 
the International Conference on Population and Development

JSY  Janani Suraksha Yojana – component of NRHM entailing cash payments 
to BPL women who obtain certain maternal health services

Maternal morbidity Illness or disability in women caused directly or indirectly by factors 
relating to pregnancy, childbirth, or the puerperal (post-delivery) period 

Maternal mortality Deaths of women caused directly or indirectly by factors relating to 
pregnancy, childbirth, or the puerperal (post-delivery) period
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MdG Millennium Development Goals; eight goals endorsed by governments at 
the United Nations Millennium Summit in 2000 that range from halving 
extreme poverty to promoting gender equality and improving maternal 
health, all by the target date of 2015

MP Madhya Pradesh 

MMR Maternal Mortality Ratio, measured in maternal deaths per 100,000 live 
births

NFHS National Family Health Survey 

NGO Non-governmental organization

NHRC National Human Rights Commission of India 

NMBS National Maternity Benefits Scheme 

NRHM National Rural Health Mission 

NPP National Population Policy 

OBC Other Backwards Class

PHC Primary Health Center 

PIL Public Interest Litigation

Pre-eclampsia Condition during pregnancy characterized by hypertension (high blood 
pressure), fluid retention, and protein in urine. 

Prenatal care Health care given to women during pregnancy, also called antenatal care

RCH–II  Reproductive and Child Health Program, Phase Two, 2005 - 2010

SAARC South Asian Association for Regional Cooperation

SC  Scheduled Caste (sometimes known as Dalit)

Special Rapporteur An individual appointed by the UN Human Rights Council to investigate, 
monitor, and recommend solutions to human rights problems

ST Scheduled Tribe

State party  
(pl. states parties)

Government that has signed or ratified an international treaty

Suo moto (sua sponte) On its own motion, without prompting or suggestion

TMB United Nations treaty monitoring bodies: Committees charged with 
monitoring states parties’ fulfillment of their obligations under the six 
major international human rights treaties

UP Uttar Pradesh

UN United Nations

UNFPA United Nations Population Fund: United Nations agency devoted to 
funding and supporting population and reproductive health programs in 
low- and middle-income countries 

Universal declaration Universal Declaration of Human Rights: United Nations human rights 
instrument at the foundation of modern international human rights law

WHO World Health Organization: UN agency devoted to researching and 
promoting public health worldwide



MAternAL MortALIty In IndIA     9     MAternAL MortALIty In IndIA Using international and ConstitUtional law to Promote aCCoUntability and Change

More women die due to pregnancy-related causes in India than anywhere else in the world.  United 

Nations (UN) agencies estimate that around 117,0004 maternal deaths occur in India each year, 

which make up almost one quarter of the maternal deaths that occur annually worldwide.5  

The right to survive pregnancy and childbirth is a basic human right.  Under international law, the 

government of India bears a legal obligation to ensure that women do not die or suffer complications 

as a result of preventable pregnancy-related causes.  The staggering scale and continuing occurrence 

of maternal deaths and morbidity in India reveals the government’s failure to protect women’s 

reproductive rights, and comply with international law.  

In 2005, the 
estimated number 
of maternal deaths 
worldwide was 
536,000.2

95% of maternal 
deaths occur in 
Asia and Africa.3

“The challenge to human rights principles is to make the promise of safe 
motherhood real.  The opportunity of advancement through ensuring respect 
for human rights has been recognized nationally and internationally, and the 
language of human rights has come to define the best enjoyments of life that 
countries can offer their populations.” 1

Introduction

Reproductive rights “rest on the recognition of the basic right of all couples and individuals to decide 
freely and responsibly the number, spacing and timing of their children and to have the information and 
means to do so, and the right to attain the highest standard of sexual and reproductive health.” They also 
include the right of all “to make decisions concerning reproduction free of discrimination, coercion and 
violence.”  – ICPD Program of Action 6 

The most common causes of maternal mortality and morbidity are widely known and include a range 

of medical, social and health system-related factors.  The vulnerability of certain subgroups of women 

to pregnancy-related mortality and morbidity based on other health conditions, income, caste and 

age has been documented, making it possible to assess the risk of mortality in specific populations.  

Policies aimed at reducing maternal mortality have been in place for decades, but as the current 

situation shows, they have not had substantial impact.  

The UN estimates that for every woman who dies as a result of pregnancy, approximately 30 women 

suffer injury, infection and disabilities.7 Complications arising from pregnancy include anemia, 

infertility, pelvic pain, incontinence and obstetric fistula.8  While there are no national data on the 

incidence of maternal morbidity in India, based on this global estimate it may be inferred that the 

incidence of maternal morbidity is very high, making it an equally pressing concern (see box – 

Maternal Morbidity: Fistula a Neglected Concern, p. 50). 

The absence of legal accountability for maternal deaths and morbidity caused by health system 

failures, socioeconomic disparities and discriminatory social practices is a major impediment to 

successfully reducing maternal mortality.  Maternal deaths do not only involve a tragic loss of life, but 
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also cumulatively represent deeply entrenched gender discrimination and social injustice.  A nation’s 

maternal health indicators reflect its efforts to uphold and protect women’s dignity and basic human 

rights. A high incidence of maternal mortality indicates a breach of international legal obligations 

to protect women’s most important human rights: their rights to life, health, reproductive autonomy 

and equality and nondiscrimination.  As the nation leading the world with respect to the number of 

maternal deaths, the Indian government has an immediate obligation to take meaningful steps to 

dramatically reduce maternal mortality by fully implementing national policies on maternal health and 

holding those responsible for the failure of its policies accountable.  

Scope, purpose and content of the report

This report focuses primarily on maternal mortality as a human rights concern.  However, since 

maternal morbidity can be attributed to many of the same causes that lead to maternal death, the 

discussion in this report can be applied to address both.  

This report is intended to serve as a resource for those interested in using international and 

constitutional legal norms and mechanisms to establish government accountability for maternal deaths 

and pregnancy-related morbidity through public interest litigation and human rights advocacy.  A 

human right to survive pregnancy implies the need for constitutional guarantees of access to pre- and 

postnatal health care and emergency obstetric care for all pregnant women, as well as the need for 

legal protection against discrimination that puts women’s physical integrity and reproductive health 

in jeopardy.  By highlighting stories of women who have died giving birth, this report illustrates 

the connections between their experiences and state action or inaction.  Information from studies 

undertaken by local non-governmental organizations (NGOs) has been used to draw attention to 

important trends and challenges in implementing maternal health policies.  Some of these studies 

contain data that may be used as a basis for public interest litigation.  Finally, this report showcases a 

few important legal initiatives being undertaken in parts of India that seek accountability for maternal 

deaths and morbidity in order to inspire further action.

Structure of the report

The report is divided into four interrelated chapters.  Chapter One contains an overview of the 

situation of maternal health in India and discusses some of the common causes of maternal 

mortality and morbidity.  Chapter Two presents the international human rights standards that 

support a woman’s legal right to survive pregnancy and key observations made by treaty monitoring 

bodies and independent experts.  Chapter Three discusses constitutional principles and leading 

examples of Indian Supreme Court jurisprudence that may be used by lawyers, judges and activists 

in conjunction with international human rights principles to claim constitutional protections for 

pregnant women through public interest litigation and human rights advocacy.  Chapter Four contains 

recommendations for lawyers, judges, legal academics and maternal health activists for working in 

collaboration to promote a human rights approach to maternal health. 

Maternal death is defined as “the death of a woman while pregnant or within 42 days of termination 
of pregnancy, irre spective of the duration and site of the pregnancy, from any cause related to or 
aggravated by the pregnancy or its management, but not from accidental or incidental causes.”9
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CHAPTER I. THE SITUATION IN INdIA 

Maternal mortality: An ongoing crisis

In India, roughly one maternal death occurs every five minutes.10  According to the government, these 

deaths account for 15% of all deaths of women of reproductive age.11  Data from the most recent 

National Family Health Survey (NFHS-3) suggest that the maternal mortality ratio has fallen from 

approximately 400 deaths per 100,000 live births in 1997 to 301 deaths per 100,000 live births in 

2006,12 but UN agencies put the true number much higher, estimating 450 deaths per 100,000 live 

births.13 The quantitative decline presented in the NFHS-3 is somewhat misleading because it does 

not reflect disparities in maternal mortality ratios (MMR, measured in maternal deaths per 100,000 

live births) among states and by income.  MMR levels exceed the national ratio in certain geographic 

areas and are of greatest concern in the northern, central and eastern states.  (See map below.)  
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The National Ministry of Health reports an MMR of 517 in Uttar Pradesh and 445 in Rajasthan,14 

while unofficial estimates of the disparities are higher still, suggesting that the MMR may be up 

to 700 in parts of Uttar Pradesh and Madhya Pradesh,15 and 898 in some parts of Jharkhand.16  

Overall, maternal mortality is much more prevalent in rural India, where the UN estimates the MMR 

to be 619.17  

documentation: The data gap

Gaps in estimates of the number of deaths and the dearth of qualitative data may be attributed to the 

absence of an official registration and auditing system for maternal deaths.18  Such deaths are not 

routinely reported or recorded by health authorities, making it difficult to determine the real number 

of deaths at any given time or examine the underlying causes.19  Some providers are reluctant to 

officially record a maternal death for fear of being blamed for the death.20  In response to the lack 

of accurate and complete national government data on maternal mortality, several forms of maternal 

death auditing have been developed as accountability measures in India, including the United Nations 

Children’s Fund’s (UNICEF) Maternal and Perinatal Death Inquiries and Response (MAPEDIR) “verbal 

autopsy” method and the Academy of Nursing Studies’ (ANS) maternal death social audit.  State 

governments are particularly well placed to undertake such studies; one example of a state addressing 

the national government’s failure to document maternal deaths is Tamil Nadu’s Maternal Death Audit 

reporting system. (See box below.)

AUdITING METHOdOLOGIES: LINkING QUALITATIVE dATA  
WITH LEGAL STRATEGIES
Localized studies implemented through various methodologies offer invaluable perspectives on the 
incidence and nature of maternal deaths.  As the examples below show, such audits have been 
undertaken in different parts of India by public health organizations, social scientists, community 
members and state governments.  

MAPEDIR:  To combat underreporting of deaths and the obscurity of underlying causes of maternal 
mortality, UNICEF introduced the Maternal and Perinatal Death Inquiries and Response (MAPEDIR) 
“verbal autopsy” method in 2006.21  Volunteers gather information on the personal, familial, social 
and community factors that contributed to maternal deaths through confidential one-on-one interviews 
with members of communities with family members and health care workers in high-risk districts.22  
The data gathered is aggregated, periodically analyzed and then reported back to the district health 
workers.23  MAPEDIR is aimed at increasing community participation and awareness of maternal 
mortality.24

AnS’s Social Audit:  The Academy of Nursing Studies (ANS) sought to document the comprehensive 
causes of maternal death through social audits of every single maternal death reported in Andhra 
Pradesh in 2006.  Preliminary interviews were conducted with family members and health workers 
for each deceased woman, identifying the woman’s medical and socioeconomic history.  From those, 
30 cases representing a confluence of socioeconomic factors and health system failures were identified, 
and follow up interviews were done two years after the death of the woman to see the impact of the 
death on the family.  For more information on the ANS social audit, refer to box, p. 25.

Tamil nadu’s Maternal Death Audit:  To gather information on the causes of maternal mortality and 
morbidity, in 2000 Tamil Nadu implemented a system where all maternal deaths are reported within 
24 hours directly to the Commissioner of Maternal and Child Health and Family Welfare by the field 
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Leading causes of death and morbidity

Data generated by audits and other studies reveal the leading causes of maternal mortality and 

morbidity as composed of medical, socioeconomic and health system-related factors.  The fact that 

most deaths occur among low-income women with little or no formal education, women belonging to 

scheduled castes and tribes, and adolescent girls locked in child marriage reveal that multiple forms 

of discrimination underlie these deaths.  As shown by the case studies presented in this chapter, 

maternal deaths rarely occur due to one isolated cause; multiple foreseeable and preventable factors 

often converge to cause a maternal death. 

Medical Causes

The most common direct medical causes of maternal death around the world are hemorrhage, 

obstructed labor, infection (sepsis) and hypertensive disorders related to pregnancy, such as 

eclampsia.29  These conditions are largely preventable and once detected, they are treatable.  

Complications from unsafe abortion are another common and preventable direct cause of maternal 

death.30  The NFHS-3 and other studies confirm the widespread prevalence of these causes of 

maternal mortality in India.31  

In India as well as globally, a significant portion of maternal deaths are ascribed to “indirect causes.”  

(See chart, p. 14.)  “Indirect causes” are those conditions or diseases that can lead to complications 

in pregnancy or which are aggravated by pregnancy.32  In India, common “indirect causes” of 

maternal death are anemia, malaria and HIV/AIDS.  However, many “direct” causes of death – such 

as hemorrhage – are themselves symptoms of an underlying “indirect” cause such as anemia, as will 

be described below. 

Anemia and unsafe abortion are deserving of special note, as these two causes of maternal death 

are more common in India than they are in much of the world.  As such, a closer look at those two 

phenomena can reveal certain root causes of maternal mortality that are especially prevalent in India.33

health officers, Anganwadi workers, and PHC medical officers.25  Following the report, the district level 
investigation team in that district ensures that a detailed medical report is submitted by an obstetrician 
within 15 days, interviews the deceased’s relatives and interviews staff and reviews records at the 
health facility or facilities where the woman received care.26  The findings are reported to the health 
staff in that facility, and reviewed at the district level monthly and annually.  The state secondarily 
reviews cases selected at random monthly.27

International bodies have noted the value of studies that reveal high maternal mortality rates by 
observing that they provide “an important indication for States parties of possible breaches of their 
duties to ensure women’s access to health care.”28  Such data can also be a strong basis for initiating 
public interest litigation and developing human rights advocacy strategies to ensure state accountability 
for maternal deaths.
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Anemia and malnutrition

Anemia, a condition associated with poor nutrition, leads to a “several-fold increase in the risk of 

a mother dying in childbirth.”34  The NFHS-3 and other studies indicate the notable prevalence of 

anemia as a cause of maternal mortality in India,35 a factor not as common in other countries.36  

Anemia is a contributory factor in maternal deaths caused by hemorrhage, septicemia and eclampsia, 

and when severe can even cause cardiac arrest.37  The percentage of maternal deaths caused by 

hemorrhage is greater in India than in the rest of the world and has been attributed to higher rates of 

anemia in Indian women.38  Pregnant women who are anemic face multiple health risks in addition 

to the risk of maternal death.  Anemic women are increasingly susceptible to communicable diseases 

such as tuberculosis (TB) and malaria,39 which are associated with adverse outcomes during and 

after pregnancy.40  Anemic women face the further risk of falling into a cycle of multiple pregnancies 

in their efforts to have children that survive, since nutritional deficiencies during pregnancy notably 

reduce the chances of infant survival.41  In India, anemia is far more prevalent in women than in men, 

with the NFHS-3 reporting that 55% of women have anemia, as compared to only 24% of men.42  

Other studies place the prevalence of anemia in pregnant women in India as high as 85%.43  In 2004, 

at least 22,000 maternal deaths were directly attributable to anemia.44  Most troubling is the fact that 

the NFHS-3 reveals that the incidence of anemia among women in India has worsened over the past 

ten years.45  

The prevalence of anemia in females in India has been noted by UNICEF to be a symptom of 

gender-based discrimination in access to food, nutrition and health care throughout the life cycle.46  

Childhood malnutrition predisposes girls to anemia, 47 but it can also stunt growth, which can then put 

girls at further risk of maternal mortality – as a result of obstructed labor – later in life.48  World Bank 

experts have concluded that rates of child malnutrition in India are nearly twice as high as in sub-

Saharan Africa49 – the poorest part of the world – and UNICEF has attributed this fact to South Asia’s 

deeply entrenched gender inequalities, which are a direct cause of poor maternal health.50  

Complications from unsafe abortion

Complications from unsafe abortion account for a significant proportion of maternal deaths in 

India.  According to the government, around 9% of total maternal deaths are caused by unsafe 

abortion,51 but medical experts put the figure at almost 18%;52 higher than the global average of 

13%.53  Although abortion is legally permitted on several grounds, each year approximately 6.7 million 

Causes of MateRnal death – woRldwIde 
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abortions occur outside of government-recognized health centers, often in unhygienic conditions or 

by untrained abortion providers.54  This problem disproportionately affects adolescents, as unsafe 

abortions account for half of all maternal deaths of women aged 15-19.55  Most women in India are 

not able to obtain legal abortions for multiple reasons, including a dearth of information about safe 

abortion services;56 inconsistent and prohibitive costs;57 a shortage of trained providers and adequate 

equipment;58 lack of confidentiality and informal demands for spousal consent;59 poor access to 

facilities; 60 and lack of knowledge about the legal status of abortion – one study showed that only 9% 

of Indian women knew that abortion was legal.61  

Socioeconomic factors

A higher incidence of mortality and morbidity is found to occur among woman and girls who are 

poor62 or low-income, less educated and belong to socially disadvantaged castes and tribes.  Child 

marriage puts young girls and adolescents at significant risk of pregnancy-related complications and 

mortality.  Pregnant women living with HIV/AIDS experience an increased risk of pregnancy-related 

fatalities due to outright discrimination.

Poverty

Poor women are more susceptible to maternal death and morbidity than those economically well 

off.  Of the 595 million of the world’s poor that live in South Asia,63 455 million are in India.64  India’s 

population is over one billion, and while official government statistics show that 27.5% of the 

population lives below the poverty line,65 this statistic belies the fact that almost half of the populace 

lives on less than $1.25 per day and 75% of India’s population lives on less than two dollars per 

day.66  An estimated 70% of the country’s poor are women.67

The affordability of reproductive health services for women is a major concern.  The burden of 

high out-of-pocket expenses for reproductive health care has been identified as a leading cause of 

poor reproductive health outcomes among low-income women in South Asian countries, including 

India.68  This trend may be attributed to the fact that the government spends less than 1% of its 

Gross Domestic Product (GDP) on health which in turn has led to insufficient access to health care 

services and poor quality of care.69 Consequently, hospitalization is frequently a cause of debt among 

the poor, which in turn leads to increased poverty.70  In terms of barriers faced specifically by poor 

women to maternal health care, studies point to their increased likelihood of receiving a lower quality 

of care than rich women, which serves as a deterrent against seeking institutional health care, leading 

to higher risk of pregnancy-related complications and mortality.71  Consequently, in India, the poorest 

women have significantly less access to antenatal health care than rich women.72

A regional study by the World Bank confirms that many of the conditions contributing to maternal 

death and morbidity are experienced more acutely by poor girls and women.  For instance, in India, 

almost twice as many of the poorest rural girls aged 15-19 years of age are married compared with 

the richest;73 and anemia is 25% higher among the poorest rural adolescent girls than among the 

more affluent.74

Illiteracy

Education level has been noted by experts as one of the most important indicators of women’s 

status related to maternal mortality, in light of its affects on fertility rates and access to employment 
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and health care.75  Female education and female literacy rates are strongly correlated to high rates 

of maternal mortality around the world.76  Some national-level comparisons show that literacy is a 

stronger predictor of maternal health than economic wealth.77  Lack of education adversely affects 

women’s health by limiting their knowledge about nutrition, birth spacing and contraception.78  This is 

particularly evident in India, where a woman’s level of education strongly correlates to many indices 

of maternal health, including fertility rate, utilization of prenatal care, met need for contraception and 

higher age at first birth.79  Furthermore, studies in India show that education level is a key determinant 

of the quality of care received by women in health care settings, and that illiterate women tend to 

experience significantly lower interpersonal quality of care in health facilities.80

Child Marriage  

Child marriage is linked, both directly and indirectly, to maternal death and morbidity worldwide.81  

That is an especially relevant problem in India, where according to the NFHS-3 almost 50% of 

girls are given away in marriage before age 18.82  An estimated 50% of maternal deaths in India 

occur before age 25,83 and states with high rates of child marriage also have high rates of maternal 

mortality.84  For instance, Uttar Pradesh, Madhya Pradesh and Rajasthan all have higher rates of child 

marriage than the national average, as well as higher-than-average rates of maternal mortality: 707, 

498 and 670, respectively.85

THE dEATH OF SYEdA RIzWANABI: EARLY MARRIAGE  
ANd CHILdBEARING
July 20, 2006, Andhra Pradesh: Syeda Rizwanabi was given away in marriage at 15 years of age, 
and she conceived three months later.  Syeda registered her pregnancy during its third month and 
underwent three checkups with the Auxiliary Nurse Midwife (ANM), who informed her that she had high 
blood pressure, anemia, and edema. Anemic and weak, Syeda was advised to have a diet low in salt and 
low in meat.  Syeda was also told that due to these conditions her delivery was likely to be complicated.  
Syeda was very young and not able to fully comprehend the seriousness of her situation.  She continued 
to eat meats and high-sodium pickles, which were among her favorite foods.  In the final month of her 
pregnancy, Syeda went for a routine checkup with her mother-in-law, as her husband was out of town.  
The doctor advised Syeda’s mother-in-law to admit her to a hospital, but she ignored this advice and 
took her home.  That night, Syeda started to suffer severe pains.  She was later admitted to a hospital, 
but by then it was too late.  Syeda began to have convulsions and suffered cardiorespiratory failure 
during labor and died.

Source: Academy for Nursing Studies, Case Study: Syeda Rizwanabi (2006) (on file with CRR)

exaMples of huMan RIghts vIolated

Right to life: Syeda died when she was 15 due to foreseeable causes associated with early childbearing. 
The right to life obligates states to take steps to protect women against the unnecessary loss of life due to 
complications from pregnancy and childbirth.

Right to health: Syeda’s health was compromised by an early pregnancy and delayed medical care at 
the time of delivery.  The right to health is violated when adolescents lack the information and means 
available to protect their health.

Right to equality and nondiscrimination: Syeda’s early marriage resulted in early pregnancy and her 
youth impeded her ability to comprehend her situation and take precautions.  The Committee on the 
Elimination of Discrimination Against Women (CEDAW Committee) has identified 18 as the appropriate 
age for marriage due to the health risks associated with early marriage and childbearing. 

CoMPlICATIonS 
fRoM PREgnAnCy 
AnD ChIlDbIRTh 
are the leading 
cause of death 
for young women 
and girls between 
the ages of 15 to 
19 in developing 
countries.86 
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The high incidence of maternal mortality among adolescents in India exposes more broadly the fact 

that adolescents lack access to reproductive health services and information, especially relating to 

fertility control, as well as a cultural dynamic that disregards the risks of unplanned pregnancy and 

childbearing for adolescents.  Even if an adolescent girl bears a child at a young age and survives, her 

lifetime risk of maternal death is increased, as girls given away as child brides often find themselves 

trapped in poverty with no access to education, and both factors significantly increase the risk of 

maternal mortality later in life.87  Young girls belonging to the officially designated scheduled castes 

and scheduled tribes have the lowest mean age at marriage among all social groups in India88 and are 

therefore more vulnerable to pregnancy-related complications and death.  

 

Caste and tribe

Traditionally disadvantaged groups are formally recognized by the government as “Scheduled Caste” 

(SC, also known as Dalit), “Scheduled Tribe” (ST) and “Other Backwards Classes” (OBC). Together, 

the SC/ST comprise about 24% of the Indian population.89 However, studies show that while the 

SC make up only 16% of India’s population,90 it is estimated that they represent at least 25% of all 

maternal deaths.91 

Caste and tribe are not simply levels of stratification, but are major social determinants of access 

to education92 and other resources. This has been referred to as the “class-caste nexus”93 and is 

characterized by the accumulation of power by a few groups and the political marginalization and 

cultural subordination of other groups.94  Under this system, traditionally disadvantaged groups, 

especially women, have less access to resources and education, and as a result have very little upward 

mobility within the class structure.95  The inability to access resources and health care facilities is 

further exacerbated by high rates of malnourishment, hunger,96 poverty, unhygienic living conditions 

(such as homes lacking toilets or access to clean water) and systematic deprivation of health care, 

such as lack of childhood vaccinations.97  Consequently, the majority of maternal deaths in India occur 

among women belonging to these social groups.98  Although SC, ST and OBC Indians are entitled to 

special protection under the constitution,99 official policies meant to prevent and ameliorate systemic 

discrimination against those groups have not resulted in better maternal health indicators.  

Pregnant women living with hIV/AIDS 

There is notable anecdotal evidence to suggest that pregnant women living with HIV/AIDS in India are 

at enormous risk of being provided with substandard maternal health care,100 or even to be denied 

care entirely (see box - The Death of Gita Bai, p. 18).  Although the actual scope of this problem is yet 

to be determined, compelling cases have surfaced revealing the vilification, discrimination and outright 

abuse that pregnant women are forced to endure when they attempt to seek reproductive health care, 

even at such a critical time as childbirth.  It is estimated that between 2 and 3.6 million people in 

India are living with HIV or AIDS,101 with women making up a significant—and increasing—portion of 

this total.102  Denial of institutional health care can be especially devastating for pregnant women with 

HIV/AIDS since they are predisposed to a higher risk of complications103 and other infectious diseases, 

such as tuberculosis104 and malaria.105  They are also susceptible to a higher risk of complications 

from the infections that can occur when forced to deliver in unhygienic conditions.106  These women 

face an increased risk of pregnancy-related discrimination and, as a result, mortality, on account of 

the stigma associated with HIV/AIDS and ill-equipped health systems that inhibit providers in public 

health facilities from treating patients living with HIV/AIDS.107 
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health-System-Related factors

Essential reproductive health services are not available to the majority of women in India.  The 

National Human Rights Commission (NHRC) reports that a mere 30% of the population receives 

services through the public health system.108  The unavailability of basic reproductive health services 

including contraceptives, pre- and postnatal care and emergency obstetric care, as well as delays 

in seeking institutional care and the poor quality of care provided in government hospitals, have 

contributed dramatically to maternal deaths.

THE dEATH OF GITA BAI: dISCRIMINATION AGAINST WOMEN 
LIVING WITH HIV/AIdS
April 3, 2007, Madhya Pradesh:  Gita Bai was a member of the Banjara community (OBC) and a 
mother of two children aged five and three. She arrived at MY Hospital, Indore, with her husband and 
other family members, to deliver a baby from her third pregnancy on March 31.  She was referred 
to MY Hospital by the doctor in her village. Upon arrival, she was examined and referred to the labor 
department by the chief medical officer.  She was told to leave the hospital after the doctors reviewed 
her medical history and found out that she was HIV positive.  The HIV had been diagnosed during her 
third pregnancy.  Gita Bai’s family begged the doctors not to send Gita Bai away; she was already in 
pain and on the verge of delivering her baby, but the doctors ignored their pleas.  They even failed to 
provide Gita with nevirapine to avoid the risk of transmission of the virus to her newborn.  Gita delivered 
a baby girl outside the hospital, without any medical assistance.  After delivery, Gita tried to re-enter the 
hospital, but was prevented from doing so by the hospital staff, who used physical force to keep her 
out.  When Gita Bai returned two days later for the treatment of complications, she was admitted to the 
hospital, but continued to be neglected by the doctors on duty.  Gita eventually died on April 3, due to 
sepsis and excessive bleeding, two of the most common causes of maternal death. 

Source: Human Rights Law Network, Gita Bai (2007) (on file with CRR)

exaMples of huMan RIghts vIolated

Right to life: Gita was outrightly denied medical assistance at the time of delivery, which eventually led 
to her death from forseeable and preventable causes.  The right to life obligates states to take steps to 
protect women against the unnecessary loss of life due to pregnancy and childbirth.

Right to freedom from cruel, inhuman and degrading treatment: Gita Bai was  denied essential obstetric 
care at the time of delivery.  The right to life and human dignity requires state actors to refrain from 
causing physical and mental trauma to individuals by denying them essential medical care, as that may 
be considered cruel, inhuman and degrading treatment.

Right to health: Gita Bai was denied health care required to ensure a safe delivery and to prevent the 
transmission of HIV/AIDS to her newborn.  Governments are obligated to ensure that women have 
access to a full range of high-quality reproductive health care and must remove barriers that prevent 
access.

Right to equality and non-discrimination: Gita Bai suffered blatant discrimination on account of her 
HIV/AIDS status.  Governments are obligated to ensure that the right to health is guaranteed without 
discrimination of any kind.
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Inadequate access to methods of family planning and information

High maternal mortality rates correlate strongly with inadequate access to family planning information 

and services.109  Unwanted pregnancies expose women to significant risks to their maternal health, 

including complications from unsafe abortions110 (see “Complications from unsafe abortion”, p. 14) 

and high-risk pregnancies.  Studies show that women facing unwanted pregnancies are far more likely 

to seek induced abortions, including illegal abortions, and are much less likely to receive adequate 

prenatal care.111 

The UNFPA estimates that one in three deaths related to pregnancy and childbirth could be avoided if 

all women had access to contraceptive services—meaning some 175,000 maternal deaths, and even 

more cases of maternal morbidity, could be prevented annually worldwide.112  Women with the least 

access to contraceptive services, including young and poor women, have particularly high rates of 

maternal mortality.113  

A regional study by the WHO confirms that women in India do not have access to a wide choice of 

contraceptives, particularly modern, nonpermanent contraceptives, leading to unwanted pregnancies 

that are poorly managed or often to unsafe abortions.114  The inadequacy of contraceptive use is 

revealed by the NFHS-3 which shows that in India almost a quarter (21%) of all pregnancies that 

resulted in live births were unplanned and unwanted when the woman became pregnant.115  Only 

56% of Indian women use any method of contraception, and even less (49%) use modern forms of 

contraception.116  More importantly, the use of modern contraceptives varies widely across states, and 

is as low as approximately 29% in Uttar Pradesh and Bihar,117 27% in Assam118 and even lower at 

18.5% in Meghalaya119—all “high focus states” under the National Rural Health Mission (NRHM).120  

Unavailability of care

Even the most basic maternal health services lie beyond the reach of the majority of women in 

India.121  Less than 50% of women give birth with the assistance of a skilled attendant and only 40% 

of deliveries occur in an institutional setting.122  Although the WHO recommends that women receive 

four antenatal checkups during pregnancy123 and the Indian government has promised to ensure that 

women are provided four checkups through the NRHM,124 less than three-quarters of women in India 

receive any antenatal examination at all.125 

Access to maternal health care varies greatly by state.  In West Bengal over 90% of women receive 

at least one prenatal examination, while in Bihar that number is only 34%.126  Low-income and rural 

women fare worst in both access to and quality of care.127 A poor woman in India is much less likely 

than her affluent counterpart to have a skilled birth attendant assist her delivery.128  

Likewise, there is a disturbing gap in the number of women who receive postnatal care.  The NFHS-3 

reveals that less than only 36.4% of women across the country receive postnatal care within two days 

of delivery.129  One expert study contends that “half the [maternal] deaths could have been avoided 

if the health system had been alert and accessible.”130  While many factors affect the availability of 

care, studies show that in Indian primary health centers, absenteeism and poor quality of care are the 

norm.131  For example, in one part of Rajasthan, community health centers are closed during 56% of 

regular opening hours.132
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The three delays 

Most maternal deaths are attributable to the ‘three delays’: the delay in deciding to seek care, the 

delay in reaching the appropriate health facility, and the delay in receiving quality care once inside 

an institution.  The first delay, the delay in deciding to seek care, can occur due to inadequate 

resources, poor access to high-quality health care and lack of awareness at the household level of 

the importance of maternal health care.133  Studies in areas of West Bengal and Orissa show that in 

20-50% of maternal death cases, the women never sought formal health care at all, mostly because 

of the misperception that the woman was not sick enough or that symptoms such as blood loss are 

normal.134  The first delay can also be caused by a woman’s lack of decision-making power within her 

household.  In those cases, when a woman has decided to seek care, she can suffer life-threatening 

delay if she requires the permission of her husband, mother or mother-in-law in order to receive 

care.135  The second delay refers to lack of access to obstetric care. Lack of access can mean that 

appropriate facilities do not exist or are not physically accessible; or it can mean that financial, 

sociocultural or infrastructural barriers – such as impassable roads or lack of transportation options136 – 

prohibit women from promptly gaining access to an existing facility.137  The third delay typically results 

THE dEATH OF SUMITRA dEVI: POOR QUALITY OF CARE
December 15, 2007, Uttar Pradesh: Sumitra Devi was a 28-year-old poor, illiterate, Dalit woman, and a 
mother of three children.  She was in the final term of her pregnancy and in overall good health when 
she experienced the onset of labor pains.  She proceeded to the nearest Primary Health Center (PHC) 
by foot and rickshaw.  Once admitted, she was given three injections by the ANM, which injections 
her family had to purchase from a pharmacy and bring to the hospital.  Sumitra inquired about the 
purpose of the injections and was told that they would help her deliver quickly.  Sumitra was at the 
PHC for four hours with no doctor present.  Sumitra’s family made several requests to the ANM for 
a doctor to be called, but they were told that none were available. Sumitra was given a total of 14 
injections during this four-hour period by the ANM, a few of which were inserted with a bottle of glucose, 
without an explanation as to why so many injections were necessary.  Sumitra felt very uncomfortable 
and she started to scream.  The ANM swore at her and slapped her, accusing her of shouting without 
any reason.  Shortly thereafter, Sumitra’s entire body went cold. The ANM told the family to remove 
Sumitra from the bed and lay her on the floor.  She told them to pay the medical fees and take Sumitra 
elsewhere, but she was already dead. Sumitra’s family took the dead body home.

Source: Academy for Nursing Studies, Case Study: Sumitra Devi (2007) (on file with CRR)

exaMples of huMan RIghts vIolated

Right to life: Sumitra died due to the poor quality of care and inappropriate handling of her case.  The 
right to life obligates states to take steps to protect women against the unnecessary loss of life due to 
causes relating to pregnancy and childbirth.

Right to freedom from cruel, inhuman and degrading treatment: Sumitra was physically and mentally 
traumatized by the ANM’s mishandling of the case and the physical and verbal abuse. The right to life 
and human dignity requires states to ensure that individuals are protected from cruel, inhuman and 
degrading treatment caused by acts leading to physical pain and mental anguish.

Right to health: Sumitra was not examined by a doctor, despite several requests by her family. The 
inappropriate care she received from the ANM, which included 14 injections in four hours, directly 
threatened her health and most likely led to her sudden death.  Governments are obligated to ensure 
that health facilities, goods and services are scientifically and medically appropriate and of good quality, 
which includes ensuring the availability of skilled providers.
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from untimely diagnosis and treatment, poor skills and training of care providers, prolonged waiting 

time at the facility, shortage of equipment and blood, multiple referrals to different health facilities,138 

and shortages in electricity or water supply.139  Other systemic factors implicated in the third delay 

include “the dismissive attitude of some providers [and] an…economic system that puts essential 

drugs and lifesaving equipment beyond the financial means of most hospitals.”140  Basic omissions in 

hospitals can lead to the third delay: one recent study found that despite the fact that eclampsia is the 

second most common cause of maternal death, health facilities in parts of the country do not stock the 

standard treatment for eclampsia, magnesium sulfate.141  

Poor quality of care  

Poor quality of care is a major concern not only because it is a major cause of maternal death and 

complications, but because it can lead to the underutilization of maternal health services among 

pregnant women, especially antenatal care.142  Studies show that pregnant women may be deterred 

from utilizing health services due to poor clinical quality of care or interpersonal quality of care.  Clinical 

quality of care is measured by factors such as the availability of appropriate physical examinations and 

tests and information about the dangers signs of pregnancy and delivery.143 Interpersonal quality of 

care relates to a health service provider’s behavior towards a client such as the amount of time spent 

with the client, demeanor and respect for privacy.144 Public health facilities and providers have been 

shown to offer measurably worse services than private practitioners.145  The situation in public clinics 

has been described by experts as “disastrous,” insofar as doctors do not spend adequate time with 

their patients and, in some public clinics, barely ask their patients any questions, and if they do at all, 

it is done in a rude manner.146 (See box – The Death of Sumitra Devi, p. 20.) Geographic location is a 

key determinant of quality of care as indicated by studies that reveal major differentials in the quality of 

maternal health care offered in Northern and Southern India.147 (See box below.)

dISPARITIES IN QUALITY OF MATERNAL HEALTH CARE  
IN THE NORTH ANd THE SOUTH
The disparities in maternal health care between North and South India are striking.  These are not just 
disparities of access to health care, but of quality.  According to an analysis of government data, while 93% of 
women in Southern India receive at least some form of antenatal care, only 43% of women in North India do. 
Further, even when Northern women do receive antenatal care, the quality of care is measurably worse than in 
Southern states.  Among women who did receive antenatal care, the following disparities were reported: 

Only 40% of pregnant women in the North had their blood pressure measured, as compared with •	
87% in the South.
Less than one third of women in the North had their weight measured in at least one of their antenatal •	
visits, compared with 80% of women in the South.
Only 40% of women in the North had their blood examined, compared with 79% in the South.•	
Only 38% of women in the North had their urine examined, compared with 77% in the South.•	
Only 23% of women in the North received information on danger signs during pregnancy and delivery •	
care, compared with 44% in the South.
Only 60% of women in the North were given iron and folic acid supplements, compared with 91% in •	
the South.

Source: Manju Rani et al., Differentials in the quality of antenatal care in India, int’l JouRnal foR Quality in 
HealtH CaRe 3, tbl.1 (2007). This study used data from the NFHS in 1998-99, and studied four South Indian 
states (Andhra Pradesh, Karnataka, Kerala and Tamil Nadu) and four North Indian states (Bihar, Madhya 
Pradesh, Rajasthan and Uttar Pradesh).
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National Targets and Initiatives

While it has been argued in the past that maternal mortality had taken a backseat in India to 

population control policies and child mortality reduction programs,148 more recently the issue has 

received “meaningful national political attention.”149  In 2005, Prime Minister Manmohan Singh 

highlighted maternal mortality while calling for a commitment to holistic public health: “While we all 

are truly proud of our accomplishments in medical science and technology…[our] health indicators…

do not do us proud…. Our maternal mortality rates…are unfortunately among the worst in the 

world.”150  That coincides with increased global attention to maternal mortality as demonstrated 

through the adoption of the Millennium Development Goals (MDGs) by world leaders in 2000, which 

include a global promise to reduce maternal mortality by three quarters by the year 2015.151  This 

promise reinforces maternal mortality reduction goals agreed upon by the international community 

at the International Conference on Population and Development in 1994, and in subsequent 

international conferences. (See box – Key Benchmarks, p. 31.)

Under the MDGs, the Indian government made a commitment to bring the MMR down to 200 by 

2007, a goal that it was unable to reach, and to 109 by 2015.152  India’s National Population Policy 

(NPP) 2000 has set the country an even more ambitious target of reducing the maternal mortality 

ratio to less than 100 deaths per 100,000 live births by 2010.153  That goal was reiterated in the 

National Health Policy adopted in 2002.154  

national Rural health Mission and Janani Suraksha yojana 

In 2005, as part of its efforts to reduce maternal mortality, the Central Government initiated phase 

two of the Reproductive and Child Health Program (RCH-II) 2005-2010. The RCH-II has been 

encompassed within a larger initiative, the National Rural Health Mission (NRHM),155 for a seven-year 

term from 2005-2012, which pledges to intensify strategies to reduce maternal mortality, especially in 

the 18 states that have the worst maternal health indicators.156 

The NRHM is an ambitious strategy introduced by the government of India to provide health 

care to rural populations, with a focus on disadvantaged groups such as women and children, by 

strengthening the public health system, improving service delivery, increasing access to services, 

ensuring equity, promoting local ownership and advancing accountability.  One important goal of the 

NRHM is to reduce the maternal mortality rate to 100 per 100,000 live births by 2012.157  A core 

strategy of the NRHM is the appointment of an “Accredited Social Health Activist” (ASHA) in each 

village for promoting the use of health services by pregnant women belonging to households certified 

as being “below the poverty line” (BPL). The ASHAs serve as the main proponents of the Janani 

Suraksha Yojana (JSY), a financial assistance scheme that offers a cash payment of 700 rupees 

(approximately $20) to pregnant women who obtain antenatal158 care during pregnancy, undergo 

institutional delivery and seek post-partum care.  Under the JSY, ASHAs are meant to identify BPL 

women, register their pregnancies and help them receive services under ANMs, another cadre 

of workers under the NRHM.159  The NRHM is charged with providing at least two ANMs to each 

village.160  ANMs are trained midwives, while ASHAs are community members who are trained in 

basic safe pregnancy protocols.  The NRHM’s maternal mortality reduction strategy is premised upon 

successful collaboration between ASHAs, ANMs and other community health workers.161 
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All women belonging to BPL households are eligible for JSY benefits if above 19 years of age and 

for a maximum of two “live births.”  An exception is made for pregnant women residing in low-

performing states who may receive cash incentives for a third “live birth” if “the mother of her own 

accord chooses to undergo sterilization in the health facility where she delivered, immediately after the 

delivery.”162  The JSY is funded entirely by the Central Government.  

ExAMPLES OF SERVICE GUARANTEES FOR ANTENATAL CARE  
UNdER NRHM

Registration of all pregnancies, ideally before the 12th week of pregnancy•	
A minimum of four prenatal checkups for each pregnant woman, and a provision of •	
comprehensive services.  Checkups will be conducted regularly, starting from when the 
pregnancy is first suspected, then between the fourth and sixth months, at eight months, and 
then at nine months.  
During checkups, women will be provided with iron and folic acid tablets and tetanus toxoid •	
(TT) injections, receive nutrition and health counseling, and be provided with other services as 
needed.
Women will be tested at a minimum for hemoglobin levels, urine albumin, sugar and syphilis.•	
High-risk pregnancies will be identified and managed appropriately, including referrals beyond •	
the PHC if necessary.

Source: CentRe foR HealtH and soCial JustiCe, Reviewing two yeaRs of nRHM, oCtobeR 2007: Citizens RepoRt

Implementation challenges

Field-based studies undertaken by prominent NGOs located in communities where the NRHM is 

being implemented reveal significant challenges to the implementation of this program. According to a 

recent study entitled Reviewing Two Years of NRHM, October 2007, Citizens Report (Citizens Report), 

corruption within the health system, the lack of institutional preparedness to provide quality care at the 

time of delivery, and the inadequate training of health workers were identified as major problems. 

Corruption: The inability of pregnant woman to pay the informal demands for money in exchange for 

services has been identified as a leading cause of maternal mortality in Uttar Pradesh, one of the 18 

NRHM focus states. An NGO based in Uttar Pradesh (UP), SAHAYOG, reports that in one sample, out 

of 68 women who were eligible for payments under the JSY, only seven received any money; in some 

instances, providers illegally demanded over half of what the women received.163  The Citizens Report 

reveals that other states, such as Bihar and Chhattisgarh, have had similar issues with corruption and 

failure to pay women.164  It appears that JSY is wrongly being seen as a scheme to cover out-of-pocket 

costs for institutional delivery, which is supposed to be free, rather than as a cash assistance program 

for nutritional and other support.165  There also have been reports of ANMs selling state-provided 

medicines illegally and pocketing the earnings.166

 

Lack of institutional preparedness: Many institutions are increasing promotion of institutional delivery 

without first addressing or improving the quality of care, which has led to poor services and medical 

care.167  Often institutions are not fully staffed or do not offer services for evening births, leading to 
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women being turned away or being sent to private hospitals where they may incur huge medical costs 

(exceeding Rs. 20,000).168  Health centers also have a lack of workable toilets and basic sanitation 

facilities.169  Further, referral systems are weak or nonexistent, leading women to be shuttled back and 

forth between providers with no continuity of care.170  

Inadequate training of health workers: Health workers are not adequately trained, which leads to 

mismanagement of delivery cases, such as the widespread, unsupervised use of oxytocin injections 

before delivery.171  Another concern, as noted by the Joint Secretary of the Ministry of Health and 

Family Welfare, is the release of women as soon as six to eight hours after delivery, rather than 

the prescribed 48 hours.172  An Uttar Pradesh study found that when women saw an ANM for 

prenatal care, their checkups only included iron folate tablets and tetanus injections, with no further 

examination or testing.173  Most of the women in this study did not receive any advice from ASHAs 

or ANMs, and none of the women polled received a postpartum visit from an ANM within two days 

of birth.174

Problematic aspects of the policy

Certain provisions of the NRHM are problematic insofar as they fail to take into account 

circumstances that deny women the ability to control when, under what circumstances and how 

often they become pregnant.  For instance, the cap on JSY eligibility at two pregnancies ignores the 

widespread occurrence of unplanned pregnancy among women, which may be attributed in large part 

to the government’s failure to ensure universal access to family planning services and information.  

The exclusion of adolescents under age 19 as beneficiaries of cash payments under the JSY ignores 

the high incidence of child marriage in India and the higher risk of complications associated with early 

childbearing and pregnancy, a situation in which denial of monetary incentives could deter them from 

seeking health care and increasingly put their lives in jeopardy.  Furthermore, making cash incentives 

conditional on consent for sterilization is a form of coerced sterilization, as women who belong to BPL 

households are not likely to have the financial ability to reject the cash payment, even if they prefer a 

nonpermanent method of birth control.  The implications of these provisions for women’s well-being 

and basic human rights have been overlooked by policymakers and need to be addressed.
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INVESTIGATING MATERNAL dEATHS: ACAdEMY OF NURSING 
STUdIES AUdIT OF MATERNAL dEATH IN ANdHRA PRAdESH 
Maternal death audits are important because they can be used to determine the factors leading to 
maternal deaths, and establish policy priorities for change.175  Audits are not meant to assign blame for 
past maternal deaths, but rather to facilitate prevention of future deaths.176  

In 2006, the Academy for Nursing Studies (ANS) initiated an ambitious project to identify every single 
maternal death that occurred in the state of Andhra Pradesh.177 What was found to be most striking was 
the “clustering”178 of maternal deaths around socio-economic characteristics: income level, social class, 
age, and education status.  In 2007 with the assistance of the Center for Reproductive Rights, ANS 
undertook a detailed review of 30 cases selected from their state-wide survey to identify key barriers to 
the availability, accessibility, acceptability and quality of maternal health care in the state.179 

Of the 30 women studied, almost all were daily wage laborers who were members of the scheduled caste, 
scheduled tribes, or “other backwards classes.”180  Many women were illiterate or had dropped out of 
school.181  Almost half of the women were married at 18 years or younger, and none were older than 25 
when they married.182  

The study revealed that maternal mortality occurred more often in the postpartum rather than prenatal 
period.183  Most women had a record of previously successful births; where the pregnant women died, 
delay or mismanagement seemed to be the main cause of death.184  

The study found that pregnant women and their families were generally not aware of the health needs 
and risks during pregnancy and childbirth.185 But even when pregnant women do seek medical care, 
they are often not provided with timely care – a delay that can lead to maternal death, and can be caused 
by negligence, lack of doctors, or strikes.186  The study further reported that pregnant women and their 
families are treated with disrespect by providers at various levels and are even verbally abused.187 

The study found that delays in seeking and providing care occur frequently. Once women arrive in 
formal institutions, the quality of care is very poor and basic protocols are not followed. However, the 
pregnant women seeking care and their family members are often too intimidated to question the advice 
offered by health professionals or their credentials.188 Within the health care system, multiple referrals 
are quite common, adding to delays in treatment of complications and in the failure to take responsibility 
for providing care.189  Indigent women with complications are referred to secondary or tertiary hospitals 
without any arrangement for medical fees to be paid or reimbursed by the government, resulting in delays 
in seeking treatment.190  Similarly, family members are forced to bear the costs of basic medicines, 
which can quickly get extremely expensive when complications arise.191  In addition, family members are 
often not told of a need for a blood transfusion until it is immediately necessary and are then left without 
assistance in locating blood, which results in further delay in care.192

The study showed existing maternal health interventions to be ineffectual.193 For instance, while ANMs 
may register pregnancies under the NRHM, this registry does not necessarily lead to improved prenatal 
care. Similarly, many women were not able to obtain the nutritional support offered under existing 
government schemes such as the Integrated Child Development Services (ICDS) program.194  

Overall, the study confirms that maternal deaths are largely preventable mortalities which are caused by 
failures in the health system and are tied to social discrimination. None of the families had taken any 
legal action at the time of the survey.
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glIMpses of MateRnal health CaRe RealItIes In IndIa 

Examination table in primary health sub-center, Uttar Pradesh Non-functioning hand pump at health center, Uttar Pradesh

Primary health care facility, Uttar Pradesh Toilet in primary health center, Uttar Pradesh 

Source: CentRe foR HealtH and soCial JustiCe, Reviewing two yeaRs of nRHM: Citizens RepoRt (2007)
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“ EVERy hUMAn 
bEIng hAS ThE 
InhEREnT RIghT 
To lIfE.  This right 
shall be protected 
by law.  No one 
shall be arbitrarily 
deprived of his life.”   
– International 
Covenant on Civil and 
Political Rights, art. 6(1)

“The scale of maternal mortality is an affront to humanity…The time has come to 
treat this issue as a human rights violation, no less than torture, disappearances, 
arbitrary detention, and prisoners of conscience.” – Mary Robinson, former Un high 

Commissioner for human Rights195

The right to survive pregnancy and childbirth is a basic human right.  Support for this right can 

be found in international legal guarantees of the rights to life, health, reproductive autonomy and 

equality and nondiscrimination.  It is further supported by the right to a legal remedy that is essential 

for promoting state accountability for preventable maternal deaths.  This chapter presents key 

provisions of international law, as embodied in formal treaties and international policy documents and 

interpreted by UN treaty monitoring bodies (TMBs) and other independent experts, which establish 

the scope and content of the right to survive pregnancy and a state’s corresponding obligations to 

protect this right. Global policy statements adopted at the International Conference on Population 

and Development (ICPD), 1994; the Fourth World Conference on Women, 1995; and the Millennium 

Development Goals adopted in 2000 have helped establish key benchmarks for measuring state 

progress on maternal mortality reduction.  More recently, the efforts of the former Special Rapporteur 

on the Right to the Highest Attainable Standard of Health have helped increase pressure on states 

with high maternal mortality rates to urgently address the issue.

Right to Life

Maternal mortality involves grave violations of the right to life.  The right to life is “the most obvious 

right that could be applied to protect women at risk of dying in childbirth, due to lack of essential or 

emergency obstetric care.”196  Other related rights that are implicated in maternal deaths are the right 

to liberty and security and the right to freedom from cruel, inhuman and degrading treatment.

The right to life obligates states to take measures to safeguard individuals from arbitrary and 

preventable losses of life.197  This includes steps to protect women against the unnecessary loss of 

life related to pregnancy and childbirth198 by ensuring that health services are accessible.199  It also 

requires taking steps to ensure that women are not “forced to undergo clandestine abortions, which 

endanger their lives”200 on account of the unavailability of safe abortion services.  The Human Rights 

Committee (HRC) and the CEDAW Committee have repeatedly expressed concern over high rates of 

maternal mortality,201 and have explicitly recognized preventable maternal mortality as a clear violation 

of women’s right to life.202  

CHAPTER II. THE HUMAN RIGHTS FRAMEWORk:  
INTERNATIONAL GUARANTEES, OBLIGATIONS ANd MECHANISMS
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“ EVERyonE hAS ThE 
RIghT To lIbERTy 
and security of the 
person….  No one 
shall be deprived of 
his liberty except on 
such grounds and 
in accordance with 
such procedure as 
are established by 
law.” – International 
Covenant on Civil and 
Political Rights, art. 9(1)

“ no onE ShAll 
bE SUbJECTED 
To ToRTURE or to 
cruel, inhuman or 
degrading treatment 
or punishment.”  
– International 
Covenant on Civil and 
Political Rights, art. 7 

Right to Liberty and Security  

The protection of human liberty and security is essential for a ensuring the right to life and a safe and 

dignified existence.  Human rights bodies have recognized this right as providing the basis for a legal 

duty to provide health services when the lack of services jeopardizes the personal health and security 

of a person.203  Deliberating on the right to personal security, the Inter-American Commission of 

Human Rights has recognized that: “The essence of the legal obligation incurred by any government...

is to strive to attain the economic and social aspirations of its people by following an order that assigns 

priority to the basic needs of health, nutrition and education.  The priority of the ‘right to survival’ and 

‘basic needs’ is a natural consequence of the right to personal security.”204

Prominent legal and medical experts have noted the development of the right to liberty and security of 

the person to be “one of the strongest defenses of individual integrity in the reproductive and sexual 

health care context.”205  Women’s liberty and security interests entail formal measures to prevent them 

from resorting to risky health procedures such as laws governing the standard of medical treatment in 

clinics and hospitals.206

Right to Freedom from Cruel, Inhuman and degrading Treatment

The protection of human life and dignity calls for respect for the right to freedom from cruel, inhuman 

and degrading treatment.  International human rights bodies and courts have applied this right to 

require states to provide essential health services to individuals in situations where the refusal to do so 

may constitute inhuman and degrading treatment.207  The HRC has explained that the purpose of this 

provision is to “protect both the dignity and the physical and mental integrity of the individual,”208 and 

that it “relates not only to acts that cause physical pain but also to acts that cause mental suffering to 

the victim.”209  This right was applied by the HRC in the sexual and reproductive health context when 

it held the government of Peru responsible for causing cruel inhuman and degrading treatment to a 

pregnant 17-year-old by failing to ensure access to a legal abortion despite a diagnosis of a fatal fetal 

anomaly.210  

Based on this view of the HRC, it is plausible to argue that a state should be held liable for violating 

its duty to protect the life and dignity of pregnant women when it fails to ensure access to essential 

obstetric care, as the physical and mental anguish resulting from the denial of such care could 

similarly constitute inhuman treatment.211

Right to Health

The right to health is “a fundamental human right indispensable for the exercise of other human 

rights.”212 It encompasses the freedom to control one’s own sexual and reproductive health and an 

entitlement to a system of health care that enables individuals to “enjoy the highest attainable level of 

health.”213 This entitlement is recognized as a crucial component of a life with dignity.214  International 

law requires states to protect women’s health by providing access to “a full range of high quality and 

affordable health care, including sexual and reproductive services.”215  States are specifically obligated 

to remove barriers that deny women access to sexual and reproductive health services, information 

and education.216 
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Standards for the Provision of health Care 

The right to health is comprised of four “interrelated and essential elements”217 that are often used as 

standards to assess the provision of health services: (1) availability, (2) accessibility, (3) acceptability 

and (4) quality.218 

Availability:  For health services to be available, states parties must provide, in sufficient quantity, 

functional public health facilities, goods and services, as well as programs.219  Availability includes 

adequate provision of essential drugs, as defined by the WHO Program on Essential Drugs, necessary 

to save women’s lives during pregnancy.  It further includes adequate provision of “underlying 

determinants of health care”220 that, as noted by experts, have “a direct influence on access to the 

health services that are essential for preventing maternal mortality.”221  These determinants include 

clean water and sanitation, information on sexual and reproductive health, literacy, nutrition and 

participation in health-related decision-making processes.222 

Accessibility: This element includes four dimensions: (1) nondiscrimination in services particularly 

to the most marginalized sections of the population, (2) physical accessibility of health services 

and the underlying determinants of health such as potable water and adequate sanitation facilities, 

(3) economic accessibility (affordability) of health facilities, goods and services, including underlying 

determinants of health for all and (4) information accessibility which includes the right to receive 

information relating to health.223  Additionally, accessibility entails that health facilities, goods and 

services must be provided in a timely manner.224

Reducing maternal mortality depends on making health services more accessible, including through 

the expansion of relevant services especially in underserved areas.225  The Committee on Economic, 

Social and Cultural Rights (CESCR) has expressed concern about the particularly high rates of 

maternal mortality among rural women226 and those who are poor, lack a formal education and belong 

to indigenous communities;227 the CESCR has asked states parties to ensure that those populations 

have access to health care.228 Ensuring accessibility further requires that states take measures to 

address discriminatory laws, policies, practices and gender inequalities that prevent women and 

adolescents from seeking good quality services.229 The CEDAW Committee has noted that a high 

maternal mortality rate is indicative of a state’s failure to ensure access to health care for women.230  

(See “The Three Delays”, p. 20, and “Implementation Challenges”, p. 23.)

Acceptability:  Under the right to health, states parties are obligated to ensure that “[a]ll health 

facilities, goods and services must be respectful of medical ethics and be culturally appropriate,” as 

well as being designed to respect confidentiality and be sensitive to gender requirements.231  This 

includes ensuring the availability of female providers and doctors where their absence may deter 

women from seeking health care.

The CEDAW Committee has explained the concept of acceptable services as follows: “Acceptable 

services are those that are delivered in a way that ensures that a woman gives her fully informed 

consent, respects her dignity, guarantees her confidentiality and is sensitive to her needs and 

perspectives.”232 The obligation to prevent coercion in the sexual and reproductive health context 

derives in part from this standard.  As such, coercive practices including non-consensual sterilization 

have been deemed by the Committee as a violation of women’s rights to informed consent and 

dignity.233

“ [E]VERy hUMAn 
bEIng IS EnTITlED 
to the enjoyment 
of the highest 
attainable standard 
of health conducive 
to living a life in 
dignity.” – Committee 
on Economic, Social, 
and Cultural Rights, 
General Comment 14
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Quality:  This essential component of health services requires states to ensure that “[h]ealth facilities, 

goods and services must be scientifically and medically appropriate and of good quality.”  Quality 

includes guarantees to “skilled medical personnel, scientifically approved and unexpired drugs and 

hospital equipment, safe and potable water, and adequate sanitation.”234  (For information on the 

impact of quality of care on maternal mortality in India, see “Poor Quality of Care”, p. 21.)

UN agencies have noted that “[o]ne of the critical pathways of reducing maternal mortality is improving 

the accessibility, utilization and quality of services for the treatment of complications during pregnancy 

and childbirth.”235  Stemming from the recognition of this relationship, international agencies have 

developed a series of indicators that assess different aspects of the provision and use of emergency 

obstetric care as an approach to monitoring states’ progress in reducing maternal mortality.236  These 

indicators – which measure geographic distribution of facilities, met need for emergency obstetric care 

and the proportion of maternal deaths amongst women admitted to facilities with emergency obstetric 

care services237 – provide guidance for UN treaty bodies, courts and other bodies charged with 

evaluating or adjudicating whether states are respecting, protecting and fulfilling their right to health 

duties.238  Furthermore, experts have identified concrete steps that can be taken to effectively reduce 

maternal mortality in significant numbers. (See box below.)

BASIC SOLUTIONS FOR PREVENTING MATERNAL dEATHS  
ANd MORBIdITY
Basic solutions for preventing maternal deaths and morbidity that health systems should provide and 
which could help prevent almost 75% of all maternal deaths include the following:

Oxytocin and misprostol for preventing deaths due to hemorrhage, which account for 25% of •	
maternal deaths; 
Caesarean section for preventing deaths due to obstructed labor, which accounts for 12% of •	
maternal deaths; 
Family planning and safe abortion services, including medical abortion and manual vacuum •	
aspiration, for preventing deaths due to unsafe abortion, which accounts for 13% of maternal 
deaths; 
Antibiotics for preventing deaths due to sepsis/infection, which account for 15% of maternal •	
deaths; and, 
Magnesium sulfate for preventing eclampsia, which accounts for 8% of maternal deaths.•	

Source for interventions: faMily CaRe inteRnational, foCus on 5: woMen’s HealtH and tHe Mdgs (Briefing 
Cards) (unpublished, preview copy, on file at CRR).

Source for percentages of maternal death causes: woRld HealtH oRganization, tHe woRld HealtH RepoRt 
2005, Make eveRy MotHeR and CHild Count (2005).

The duty to ensure maternal health is a core obligation

The urgent need for governments to prevent maternal death and ensure pregnancy survival is 

underscored by the fact that the CESCR has described the provision of maternal health services 

as comparable to a “core obligation” under the International Covenant on Economic, Social and 

Cultural Rights (ICESCR).239  Governments have an immediate duty to ensure that the right to 

health is fully realized and enjoyed without discrimination of any kind.240  That entails taking steps 

that are “deliberate, concrete and targeted as clearly as possible towards meeting the obligations 
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An ESTIMATED 
74% of MATERnAl 
DEAThS CoUlD 
bE AVERTED if all 
women had access 
to the interventions 
for preventing or 
treating pregnancy 
and childbirth 
complications, in 
particular emergency 
obstetric care. 252

recognized in the Covenant.”241  It also includes the duty to introduce policies that are effective, 

establish key benchmarks and indicators that will allow progress to be measured and to maintain 

data disaggregated by sex, age and socioeconomic status to ensure that the needs of vulnerable 

populations are being met.242  The nature of obligations established by UN treaty monitoring bodies 

with respect to maternal health indicates that the duty to prevent maternal deaths and ensure 

pregnancy survival must be a leading priority for governments worldwide.  

Maternal mortality reduction has been a priority for the international community for decades.243  Key 

benchmarks were adopted at the International Conference on Population and Development, in 1994, 

which have since been reaffirmed in subsequent international meetings. (See box below.)  In 2000, 

governments adopted the Millennium Development Goals which set a clear target, based on previous 

commitments, for reducing maternal mortality, by three quarters, by 2015.244 Unfortunately, as noted 

by the UN Secretary General Ban Ki–moon, this is the goal toward which the least progress has been 

made by governments and it is therefore unlikely to be met by 2015.245 Describing maternal mortality 

as “unacceptable,”246 he has called upon governments to do more to “put a stop to these senseless 

deaths.”247

kEY BENCHMARkS 
By 2015, countries with the highest levels of maternal mortality should aim to achieve a maternal mortality 
rate of below 75 per 100,000 live births.248

 
By 2015, all primary health care and family planning facilities should aim to provide, directly or through 
referral, essential obstetric care.249 
 
By 2010, in countries where the maternal mortality rate is very high, 50% of all births should be assisted 
by skilled attendants and, by 2015, that figure should be at least 60%.250

Between 1990 and 2015, governments should reduce the maternal mortality ratio by three quarters.251

Right to Equality and Nondiscrimination

“ [A]ll hUMAn 
bEIngS ARE boRn 
fREE and equal in 
dignity and rights”.  
– Universal Declaration 
of Human Rights, art. 1.  

There is no single cause of death and disability for men aged 15 - 44 that is close to the magnitude of 
maternal death and disability.253 

Maternal mortality reflects a grave problem of systemic inequality and discrimination suffered by 

women on account of their reproductive capacity.  International treaty law obligates governments to 

ensure basic human rights without discrimination of any kind.254  The Convention on the Elimination 

of All Forms of Discrimination Against Women (CEDAW) explicitly prohibits discrimination against 

women in all fields including health care.255 CEDAW creates a positive obligation on states to introduce 

special measures of protection for women during pregnancy and explicitly notes that “measures 

aimed at protecting maternity shall not be considered discriminatory.256  Deliberating on women and 

the right to health, the CESCR has highlighted the need for comprehensive strategies for addressing 
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women’s health concerns throughout their life-cycle as a means to eliminate discrimination and stated 

that a major goal of such strategies should be maternal mortality reduction.257  

  

Gender differences are an important determinant of health.258 The right to nondiscrimination requires 

governments to recognize and respect the biological differences between men and women, the most 

distinct examples of which are pregnancy and childbirth.259  As observed by legal experts, states have 

a duty to “reasonably accommodate”260 these differences.  In practice that duty may be interpreted 

as requiring states to ensure the formulation of women-centered health policies and the creation of a 

health system that includes services that respond specifically to women’s health needs. The CEDAW 

Committee has applied this principle to call for the recognition and fulfillment of women’s specific 

health interests by noting as follows:

“Measures to eliminate discrimination against women are considered to be 

inappropriate if a health care system lacks services to prevent, detect, and treat 

illnesses specific to women. It is discriminatory for a State party to refuse to legally 

provide for the performance of certain reproductive health services for women.”261 

CEDAW requires states to provide appropriate health services to women during pregnancy and 

after childbirth which should include “free services where necessary and adequate nutrition during 

pregnancy and lactation.”262  In light of the potential risks posed by pregnancy to women’s health and 

survival, the CEDAW Committee has noted quite clearly the positive obligation of states to “ensure 

women’s right to safe motherhood and emergency obstetric services”263 and instructed them to 

“allocate to these services the maximum extent of available resources.”264  

Discriminatory practices and stereotypes

Childbearing imposes “inequitable burdens”265 on women in relation to access to education, 

employment and other activities, thereby perpetuating women’s inequality in society.  This inequality 

is reinforced by discriminatory social practices such as child marriage and stereotypes about women’s 

role as procreators.  CEDAW clearly states that “the role of women in procreation should not be a 

basis for discrimination”266 and guarantees women’s right to control their fertility by requiring states to 

ensure women have “the same rights to decide freely and responsibly on the number and spacing of 

their children and to have access to the information, education and means to enable them to exercise 

these rights.”267  In order to fully address the harmful impact of discrimination on women’s health, 

governments must address the social and cultural causes of maternal mortality by taking steps to 

“modify the social and cultural patterns of conduct of men and women, with a view to achieving the 

elimination of prejudices and customary and all other practices which are based on the idea of the 

inferiority or the superiority of either of the sexes or on stereotyped roles for men and women.”268  

Inequality in marriage and family relations

Equality within marriage is a basic human right269 and essential for ensuring that women and 

young married girls are able to make important decisions about marriage and pregnancy free from 

violence and coercion and protect themselves against major health risks.  CEDAW instructs states to 

“eliminate discrimination against women in all matters relating to marriage and family relations.”270  

The International Covenant on Civil and Political Rights (ICCPR) obligates states to take affirmative 

measures to ensure equality in marital relationships.271  Matrimonial relationships based on 

“ DISCRIMInATIon 
AgAInST woMEn” 
is defined as: “any 
distinction, exclusion 
or restriction made 
on the basis of 
sex which has the 
effect or purpose 
of impairing or 
nullifying the 
recognition, 
enjoyment or 
exercise by women, 
irrespective of their 
marital status, on a 
basis of equality of 
men and women, 
of human rights 
and fundamental 
freedoms in the 
political, economic, 
social, cultural, 
civil or any other 
field.” – CEDAW, art.1
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patriarchal norms inherently disadvantage women and make them vulnerable to a host of problems, 

including early pregnancy and sexual violence.  The UN Rapporteur on Violence Against Women has 

highlighted child marriage as form of violence against women, due to, among other factors, the fact 

that girls’ health and lives are jeopardized by early pregnancy and childbirth.272  

A woman’s age at the time of marriage is a crucial determinant of equality in marriage and pregnancy 

survival.  The CEDAW Committee has identified 18 as the appropriate legal age of marriage for both 

men and women.273  Arguments in support of an earlier age of marriage for girls have been rejected 

by the CEDAW Committee primarily because of the associated health risks.274  The Committee on 

the Rights of the Child (CRC) has condemned early marriage as a harmful traditional practice275 and 

noted with concern the connection between child and forced marriage and high maternal and infant 

mortality rates.276 Respect for the “best interests of the child” standard recognized in the Convention 

on the Rights of the Child (Children’s Rights Convention) requires governments to take stringent action 

against child marriages and to prevent early childbearing among young girls.  (For information on the 

impact of child marriage on maternal health in India, see “Child Marriage”, p. 16.)

Vulnerable subgroups of women

Low-income and rural women, adolescents, women belonging to socially disadvantaged groups 

and those living with HIV/AIDS are recognized in international law as vulnerable groups who may 

experience additional barriers and obstacles to health-care services on account of their socio-

economic or health status.277 The CEDAW Committee has noted that societal factors can lead to 

different outcomes in health status among women and has called for special attention to be given 

by states to the needs of those who are vulnerable such as young girls278 and rural women.279  

Governments must ensure that health care services reach those in greatest need by guaranteeing 

the “equitable distribution of all health facilities, goods and services.”280 CESCR has emphasized 

the obligation of states to protect the needs of vulnerable populations “even in times of severe 

resource constraints”281 through relatively inexpensive programs that target their needs.282 CESCR has 

cautioned states that “inappropriate health resource allocation can lead to discrimination.”283

Governments bear a special responsibility to ensure that adolescent girls are able to access health 

services, in light of the additional barriers and discrimination they may face in accessing health 

services and related information due to their age.  The Children’s Rights Convention specifically 

recognizes the rights of children to the enjoyment of the highest attainable standard of health285 

and obligates governments to ensure adolescents’ access to comprehensive reproductive health 

services.286  (For information on the maternal health situation of vulnerable subgroups of women, see 

“Poverty”, “Illiteracy”, “Caste and Tribe”, and “Pregnant Women Living with HIV/AIDS”, pp. 15 - 18.)

Right to Reproductive Self-determination  

Women’s right to reproductive self-determination finds legal support in international guarantees of 

the right to determine the number and spacing of children287 and the right to privacy.288  This right is 

based on recognition of the implications of childbearing and rearing on women’s physical and mental 

health289 and their ability to exercise other basic human rights crucial for their personal development, 

such as their rights to access education and employment opportunities.290 

ADolESCEnTS ARE 
AT gREATER RISk of 
serious pregnancy-
related complications 
such as obstructed 
labor, which can 
lead to injury and 
death for both the 
pregnant woman 
and newborn. 284
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The CEDAW Committee requires governments to ensure that women have the right to control their 

fertility and to obtain family planning information, counseling and services without discrimination.291 

Protection of women’s right to self-determination in the context of pregnancy requires states to take 

a holistic approach toward women’s health and ensure access to a full range of family planning 

methods and services; access to safe abortion services; the availability of non-biased, medically 

accurate information about sexual and reproductive health; and safeguards against violations of 

confidentiality, privacy and quality of care.  

Reproductive self-determination further implies the right to be free from all forms of violence, 

discrimination and coercion that affect a woman’s reproductive or sexual life,292 such as 

nonconsensual sex and coercive sterilization.  The fulfillment of these obligations is essential for 

protecting women’s autonomy, bodily integrity and dignity, which are key attributes of the right 

to reproductive self-determination.  This includes measures to protect women and girls against 

discriminatory practices such as early marriage. (For information on the impact of lack of reproductive 

self-determination on maternal mortality among Indian women, see “Complications from Unsafe 

Abortion”, p. 14, and “Inadequate Access to Methods of Family Planning and Information”, p. 19.)

Legal remedy

States are obligated under international law to provide legal remedies for violations of human rights.  

The failure of a state to establish accountability mechanisms and procedures for seeking legal 

remedies for preventable maternal deaths violates the obligation to guarantee legal remedies for 

violations of human rights.

The CEDAW Committee has explicitly noted the obligation of states to “respect, protect and fulfill 

women’s right to health care,”293 which includes the responsibility to “put in place a system that 

ensures effective judicial action.”294  Noncompliance with this provision is considered to “constitute 

a violation of article 12” of the Convention.295  The CESCR has likewise recognized the rights of 

individuals to legal remedies for violations of the right to health and “adequate reparation, which may 

take the form of restitution, compensation, satisfaction or guarantees of non-repetition.”296  Similarly, 

the HRC has emphasized the obligation to ensure “accessible and effective remedies”297 for human 

rights violations and to take into account “the special vulnerability of certain categories of person.”298  

Importantly, it has also noted that “a failure by a State Party to investigate allegations of violations 

could in and of itself give rise to a separate breach of the Covenant”299 and that “cessation of an 

ongoing violation is an essential element of the right to an effective remedy.”300  

Specific obligations of the government of India 

UN TMBs have specifically highlighted India’s failure to uphold its obligations under international law 

to protect women’s reproductive health and rights. They have consistently expressed concern about 

the high number of maternal deaths in India as a consequence of the lack of access to appropriate 

maternal health care services and the poor quality of care that undermines the safety of institutional 

deliveries.  The former Special Rapporteur on the Right to Health has also expressed deep concern 

about the high incidence of maternal mortality in India.301
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TMb concerns and recommendations

International treaties have established a formal process for TMBs to measure state compliance with 

treaty provisions.  This is a collaborative process involving government representatives, civil society 

and treaty experts. India has reported to several TMBs in recent years, including CESCR, the CEDAW 

Committee, the Committee on the Elimination of All Forms of Racial Discrimination (CERD), CRC 

and the HRC. Together, those bodies monitor implementation of the entire gamut of civil, political, 

social and cultural rights, some with a focus on gender, race and age. All of those bodies have issued 

instructive comments to the government of India concerning maternal mortality and its leading causes 

that may be incorporated into legal strategies to promote accountability for the denial of health care 

and discriminatory practices that contribute to maternal mortality.  

CESCR

In 2008, the CESCR expressed concern about the high incidence of maternal mortality in India, 

attributing it mainly to the absence of sex education302 and the lack of progress in eliminating child 

marriage.303  The Committee has urged the government to “expand availability and accessibility of 

reproductive and sexual health information and services for everyone, and ensure that the educational 

programmes, including within the school curriculum, as well as services on sexual and reproductive 

health, are widely available.”304  The Committee has also emphasized the need for stronger measures 

to eliminate child marriage.305

CEDAw

In 2007, the CEDAW Committee expressed deep concern about the high incidence of maternal 

mortality in India, especially in rural areas, which it noted as being “among the highest in the 

world.”306  The Committee specifically noted with concern the high prevalence of “malnutrition; 

anaemia; unsafe abortions; HIV infections” and the “inadequacy of services relating to obstetrics and 

family planning.” 307  The Committee further noted the absence of the reliable health data on women’s 

health status, especially “pregnancy and non-pregnancy-related morbidity and mortality.”308  Based 

on those concerns, the Committee has urged the government to prioritize maternal mortality reduction 

by taking action on several fronts, such as establishing mechanisms to monitor access to health care 

services; creating access to obstetric care services and safe abortion services; and ensuring access to 

contraceptives.309

CERD

In 2007, the CERD specifically noted with concern the relatively high proportion of maternal deaths 

among women belonging to disadvantaged castes and tribes.310 The Committee has attributed this 

to the overall poor state of health care in tribal areas, where services are either absent or of a lower 

quality than in non-tribal areas.311  CERD has called upon the government to address that inequality 

by ensuring equal access to reproductive health services for women belonging to scheduled castes 

and tribes and increasing the number of doctors and functional health facilities in tribal areas.312  The 

Committee has asked the government to formally recognize members of tribal groups as entitled to 

special protection under international law.313
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CRC

In 2004, the CRC similarly expressed concern about the “very high percentage of early and forced 

marriages of girls”314 which the Committee noted “can have a negative impact on their health, 

education and social development….”315  The Committee recommended that the government take 

the following actions: implement legislation prohibiting child marriage; strengthen programs to prevent 

early marriage; and strengthen reproductive health education and counseling for adolescents and 

ensure that these services are accessible.316 

hRC

In 1997, the HRC expressed grave concern about the government of India’s failure to give effect to 

legislation prohibiting child marriage and emphasized the need for action to “change the attitudes 

which allow such practices.…”317 In their recommendations, the Committee urged the government 

to introduce stronger measures to protect women from “all discriminatory practices, including 

violence.”318  

Observations of the former Special Rapporteur on the Right to Health 

In December 2007, the Special Rapporteur on the Right of Everyone to the Highest Attainable 

Standard of Health undertook an official visit to India to study the government’s approach to maternal 

mortality and make constructive recommendations for action based on international human rights 

standards. Based on site visits, discussions with NGO representatives and meetings with government 

officials, some of the problems with the health system highlighted by the Rapporteur in his preliminary 

report include the following: financial bottlenecks including the underutilization of health budgets; 

wide variations in the quality of health care; unavailability of emergency obstetric care; emphasis 

on institutional delivery without sufficient attention to the range and quality of services offered in 

institutions; the absence of a civil registration system for maternal deaths; and inadequate regulation 

of public and private health services. The Rapporteur was particularly concerned by the disadvantages 

faced by rural women in access to health care.

The Special Rapporteur on the Right to Health’s final report on India will be published in 2009. His 

recommendations should be incorporated into legal accountability and advocacy strategies to ensure 

the implementation of binding legal obligations under international law.

INTERNATIONAL TREATIES RATIFIEd BY THE GOVERNMENT  
OF INdIA

International Covenant on Civil and Political Rights •	 (April 10, 1979)
International Covenant on Economic, Social and Cultural Rights •	 (April 10, 1979)
Convention on the Elimination of All Forms of Discrimination Against Women •	 (July 9, 1993)
International Convention on the Elimination of All Forms of Racial Discrimination  •	
(December 3, 1968)
Convention on the Rights of the Child •	 (December 11, 1992)
Convention on the Rights of Persons with Disabilities •	 (October 1, 2007)

Source: India: Ratification History, at http://www.bayefsky.com/pdf/india_t1_ratifications.pdf
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REGIONAL BOdIES IN ASIA 
Regional human rights and political bodies in Asia are yet to take cognizance of the maternal mortality 
crisis in the region; however, it may be useful to consider the strategic value of engaging these bodies in 
a constructive dialogue on the issue in order to promote the visibility of maternal mortality as a regional 
human rights concern and to generate political will to take concerted action on the issue.  While these 
bodies have less binding authority and proven merit than the international UN mechanisms described 
above, activists should consider engaging these mechanisms to complement strategies at the national and 
international levels.  

asIan huMan RIghts CoMMIssIon

The Asian Human Rights Commission (AHRC) is a nonprofit human rights organization that currently 
monitors human rights violations in the region. Founded in 1986, the AHRC has documented and 
protested violations relating to a range of human rights issues, such as forced disappearances, torture, 
censorship and racial discrimination. So far, it has not taken positions on widespread violations of 
reproductive rights in the region.  However, importantly, it has facilitated the development of an Asian 
Human Rights Charter which recognizes women’s reproductive rights in the following terms: “Women 
should be given the full right to control their sexual and reproductive health, free from discrimination 
or coercion, and be given access to information about sexual and reproductive health care and safe 
reproductive technology.”320  This provision of the charter offers a principled basis for recognizing 
pregnancy survival as a regional human rights priority.

south asIan assoCIatIon foR RegIonal CoopeRatIon

Women’s rights concerns feature prominently on the agenda of the South Asian Association for Regional 
Cooperation (SAARC). These concerns include topics such as citizenship, political representation, 
trafficking and sexual exploitation, gender and HIV/AIDS, female education and literacy, legal rights and 
economic empowerment and the impact of globalization on women.  South Asia accounts for the second 
highest incidence of maternal deaths in the world.321  As noted by one development expert, “High 
mortality and morbidity rates battle to rob children and women of their full potential – every day….”322  
SAARC’s mandate provides a strong basis for arguing for greater political will to address what may be 
considered a regional human rights crisis.  SAARC could serve as a useful forum for strengthening 
technical cooperation and promoting peer accountability in addressing maternal mortality in India and 
elsewhere in the region.
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“ no PERSon ShAll 
bE DEPRIVED of life 
or personal liberty 
except according 
to the procedure 
established by 
law.” – Constitution 
of India, art. 21

“The Court welcomes wisdom from any source – it could be a convention, a 
foreign precedent, even a foreign statute.  If the wisdom behind it makes sense, 
we will say let us adopt this here because the Parliament is slow to react to 
situations, and situations do not brook delay when it is a question of life and 
death.” – former Supreme Court Justice b. n. Srikrishna323 

Maternal deaths involve violations of human rights recognized as fundamental rights in the 

Constitution of India.  Most notably, they implicate the rights to life, health and gender equality that 

have been interpreted broadly by the Supreme Court through landmark decisions issued in public 

interest cases.  This chapter highlights key provisions of the Indian Constitution and select Indian 

Supreme Court decisions that may be used as a basis for claiming constitutional protection for the 

right to survive pregnancy and childbirth through public interest litigation.  This chapter further 

highlights new litigation initiatives being undertaken by activists in India.

Norms and jurisprudence

life and health: Article 21

Article 21 of the Constitution of India confers on every person the fundamental right to life and 

personal liberty.324  The Supreme Court of India has described the constitutional guarantee of the right 

to life as “sacred and cherished.”325  Importantly, the Court has expanded the notion of life to include 

human dignity by observing that article 21 is not confined to a guarantee against the taking away of 

life and that it encompasses the right to live with human dignity.326

In addition to fundamental rights, the Constitution contains a set of Directive Principles of State 

Policy (“directive principles”) that outline important priorities and areas of action for the government.  

Directive principles differ from fundamental rights in so far as they are not legally enforceable.327  

However, they are deemed by the Constitution as being “fundamental in the governance of the 

country”328 and it is obligatory for the government to use these principles while formulating laws and 

policies.329  The importance of directive principles has been elevated by the Supreme Court, which 

has recognized them as having the same status as fundamental rights.330 The government’s obligation 

to ensure the right to health is supported by a directive principle of state policy contained in article 

47 of the Constitution, which describes the enhancement of public health as among the “primary 

duties” of the state.331  The directive principles outline other important measures that support the 

right to health, such as the provision of maternity relief to pregnant women332 and improvement of the 

nutritional status of the population.333

A series of groundbreaking judicial decisions have contributed significantly to the development of the 

right to health as a fundamental right under article 21: Parmanand Katara v. Union of India, Paschim 

CHAPTER III. INdIAN CONSTITUTIONAL NORMS, JURISPRUdENCE  
ANd PUBLIC INTEREST LITIGATION
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Banga Khet Mazdoor Samity v. State of West Bengal, Chameli Singh v. State of Uttar Pradesh, and 

Consumer Education and Research Center v. Union of India, which are described in brief below:

Parmanand katara v. Union of India, 1989: Right to emergency medical care

This case arose from the death of a road accident victim who succumbed to injuries as a result 

of delayed medical treatment.334  The petitioner’s claim that “every injured citizen brought for 

treatment should instantaneously be given medical aid to preserve life” was upheld by the Court, 

which recognized an individual’s right to medical treatment.335 Following a thorough examination of 

prevailing standards of medical ethics, the Court expressed the view that, “[P]reservation of human 

life is of paramount importance.”  Emphasizing the importance of this constitutional obligation, the 

Court extended this decision to both public and private doctors by noting that, “Every doctor whether 

at a Government hospital or otherwise has the professional obligation to extend his services with due 

expertise for protecting life.”336  

Paschim Banga khet Mazdoor Samity v. State of West Bengal, 1996: Constitutional obligation to 
preserve human life

This case was brought by an association of workers after a member of the association who suffered 

life-threatening injuries to his head was severely traumatized as a result of being denied emergency 

medical treatment at several public hospitals before being admitted to a private health facility where 

he incurred heavy medical expenses. The question before the Court was whether the “nonavailability 

of facilities for the treatment of serious injuries” resulted in denial of the right to life under article 21.  

The Supreme Court held: “Failure on the part of a Government hospital to provide timely medical 

treatment to a person in need of such treatment results in violation of his right to life guaranteed 

under Article 21.”337  The Court further stated that the government cannot ignore its constitutional 

obligations on the pretext of “financial constraints”338 and emphasized that this principle applies “with 

equal, if not greater, force in the matter of discharge of constitutional obligation of the State to provide 

medical aid to preserve human life.”339 

Chameli Singh v. State of Uttar Pradesh, 1995: Medical care as an aspect of life

This case was brought by individuals who owned land that the government sought to acquire to 

establish housing for disadvantaged communities.  The constitutional guarantee under article 21 of 

the right to life was interpreted to encompass the right to shelter and give rise to a state obligation to 

provide housing rights as a matter of individual dignity and equality.340  Explaining the scope of article 

21, the Supreme Court noted: “Right to live guaranteed in any civilized society implies the right to 

food, water, decent environment, education, medical care and shelter.  These are basic human rights 

known to any civilized society.”341  The Court made explicit reference to the Universal Declaration 

of Human Rights and international policies on housing rights for the poor.342  Emphasizing the 

interdependence rights, the Court noted: “All civil, political, social and cultural rights enshrined in the 

Universal Declaration of Human Rights and Convention[s] or under the Constitution of India cannot be 

exercised without these basic human rights.”343  

Consumer Education and Research Center v. Union of India, 1995: health as a fundamental right

This case was filed by a nonprofit organization out of concern for the health impact of occupational 

diseases arising from exposure to asbestos in mines and other various industries. At the time about 



MAternAL MortALIty In IndIA     41     MAternAL MortALIty In IndIA Using international and ConstitUtional law to Promote aCCoUntability and Change

“ ThE STATE ShAll 
noT DEny to any 
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before the law or 
the equal protection 
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the territory of 
India.” – Constitution 
of India, art. 14

11,000 individuals were employed in such industries and were at risk.344  The Supreme Court held 

that “the right to health and medical care is a fundamental right under Article 21…”345  The Court 

referred extensively to international standards and safety rules issued by the International Labor 

Organization which were declared binding on all industries.346  The Court’s interpretation of article 

21 was further informed by its view that “social justice,” under the Indian Constitution, constitutes 

a “dynamic device to mitigate the sufferings of the poor, weak…deprived sections of society and 

to elevate them to the level of equality to live a life with dignity of person.”347  The central and state 

governments were instructed to review existing standards of permissible limits of exposure to asbestos 

and ensure compliance with international standards.348 

 

These landmark cases illustrate how the right to health has evolved as a constitutional entitlement in 

India.  Importantly, they reveal the Court’s view of the relationship between health care, survival and 

human dignity.  They also reveal the positive influence of international norms in the development of 

national standards and procedures relating to the right to health.  These cases provide an important 

backdrop for a more recent landmark case in which the Court recognized the relationship between 

maternal health and food security.

People’s Union for Civil Liberties v. Union of India, (ongoing): Right to food and implementation of the 
national Maternity benefits Scheme

This public interest case was brought by the People’s Union for Civil Liberties, a prominent NGO.  In 

this case, petitioners sought recognition of the right to food as a fundamental right and, among other 

things, challenged the discontinuation of benefits under the National Maternity Benefits Scheme 

(NMBS, a financial assistance program for pregnant women) after the introduction of the JSY.349 After 

considering statistical reports from states which revealed the weak implementation of the JSY and 

consulting with a commissioner appointed by the Court to investigate the government’s performance 

under the JSY, the Supreme Court ordered the government to continue benefits under the NMBS, 

in the form of cash incentives, 8 to 12 weeks prior to delivery, to all pregnant women living below 

the poverty line,350 regardless of the number of children and age.351  The Court further instructed 

the government to effectively advertise the scheme352 and cautioned it against spending the funds 

allocated for the NMBS on other activities.353 

Equality and nondiscrimination 

Articles 14 and 15 of the Indian Constitution contain formal guarantees of the rights to equality and 

nondiscrimination.  The Supreme Court has described gender equality as one of the “most precious 

Fundamental Rights guaranteed by the Constitution of India.”354  Article 15 explicitly prohibits 

discrimination on the basis of caste and sex.355  Articles 14 and 15 when read together establish the 

equal right of men and women, and individuals of different socioeconomic groups and classes, to the 

same standards of health care without distinction.   

Women and children are recognized by the Constitution as being particularly vulnerable to 

discrimination.   Article 15(3) of the Constitution authorizes the government to make “special 

provisions” for their protection.356  This provision is an important legal basis for addressing inequities 

in health care experienced by women and girls as a result of their sex, age and inferior socioeconomic 

status. 



42 MAternAL MortALIty In IndIAMAternAL MortALIty In IndIA

“ ThE STATE ShAll 
noT DISCRIMInATE 
against any citizen 
on grounds only 
of religion, race, 
caste, sex, place 
of birth or any of 
them.” – Constitution 
of India, art. 15 (1)

The government’s obligations to address inequalities arising from caste/tribe affiliation, geographic 

location and age have been established in the Constitution.  The obligation to protect marginalized 

groups has been established through article 46, which instructs the government to promote the 

specific interests of  “weaker sections of the people,”357 especially members of scheduled castes 

and scheduled tribes.  This obligation extends to the promotion of their educational and economic 

interests and protection from “social injustice and all forms of exploitation.”358  A relevant provision for 

those residing in parts of the country where access to facilities is limited is article 38(2), which creates 

the obligation to minimize such inequalities.359  The obligation to protect children has been discussed 

in article 39(f), which requires the government to provide them with “the opportunities and facilities to 

develop in a healthy manner and in conditions of freedom and dignity.”360  

Gender equality has been promoted by the Supreme Court through the detailed interpretation of 

fundamental rights.  Noteworthy is the use of international law and global consensus documents in 

defining the scope of the state’s obligations to uphold women’s rights and to prevent gender-based 

discrimination.  Two leading cases on gender equality that reveal the judiciary’s concern for women’s 

rights and reliance on international law are as follows:

Vishaka v. State of Rajasthan, 1997: gender discrimination must be addressed by the state

This public interest case arose out of the personal trauma of a social worker who was sexually harassed 

and subsequently gang-raped in retaliation to her advocacy to end child marriage.  In this case, the 

Court recognized that sexual harassment violates fundamental guarantees of the rights to life and 

equality.361  The Supreme Court acknowledged the absence of gender equality legislation and legal 

protections against sexual harassment.362 The Court, relying on CEDAW and the CEDAW Committee’s 

General Recommendation 19, laid down guidelines and norms to address sexual harassment in the 

workplace until legislation was enacted.363 Citing the Beijing Platform for Action, the Court reiterated 

the government’s obligation to defend women’s human rights and institutionalize policies aimed at 

promoting gender equality.364  The Court issued detailed guidelines based on international law for 

addressing sexual harassment in the workplace and outlined the obligations of employers to take 

measures to prevent and address violations.365  Justifying the use of international law in its decision, 

the Court noted: “It is now an accepted rule of judicial construction that regard must be had to 

international conventions and norms for construing domestic law when there is no inconsistency 

between them and there is a void in the domestic law.”366  Drawing on comparative case law, the Court 

also took the view that the government’s ratification of an international treaty creates a “legitimate 

expectation” that its provisions will be observed.367   

Apparel Export Promotion Council v. Chopra, 1999: life and gender equality are precious rights

This case involved an allegation of sexual harassment.368  Echoing the Court’s stance in Vishaka, the 

Court observed that sexual harassment violates the constitutional guarantees of the rights to life and 

gender equality that it went on to describe as “the two most precious fundamental rights guaranteed 

by the Constitution of India.”369 Commenting on the scope of gender equality as a constitutional 

right, the Court noted: “The contents of the fundamental rights guaranteed in our Constitution are of 

sufficient amplitude to encompass all facets of gender equality”370 and, more importantly, emphasized 

that “courts are under a constitutional obligation to protect and preserve those fundamental rights.”371 

Citing CEDAW, the Beijing Platform for Action and the ICESCR, the Court proclaimed that “the message 

of international instruments…which direct all state parties to take appropriate measures to prevent 
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discrimination in all forms against women besides taking steps to protect the honor and dignity of 

women is loud and clear.”372    

These landmark decisions reveal the Supreme Court’s commitment to ensuring fundamental rights, 

especially the rights to life, health and gender equality.  The Court’s willingness to embrace new rights 

in order to promote social justice is striking and its use of international law in the interpretation and 

expansion of fundamental rights is exemplary.  These trends underpin the Indian Supreme Court’s 

dynamism that has helped it earn the reputation of a leader among judiciaries in the development of 

socio-economic rights.  

Reproductive Self-Determination

The right of women to control the number, timing and spacing of their children has not been 

recognized in Indian constitutional law or jurisprudence.  The grave implications of women’s lack of 

control over their fertility – unplanned pregnancy, unsafe abortion and maternal mortality as result 

of frequent and closely spaced pregnancies – have not yet been directly addressed by the Supreme 

Court.  The cases discussed in the preceding sections suggest that the Court may consider the harms 

resulting from women’s inability to control their own fertility as violations of the rights to life, health and 

gender equality as recognized in the Constitution and under international law.  However, it is possible 

that the Court may fail to take cognizance of the abysmal state of women’s reproductive health in the 

country and the government’s obligations under international law to protect women’s health unless 

presented with compelling data and convincing legal arguments.

Furthermore, a concerning political reality looms in India that often favors limiting population growth 

over human rights.  The role of the Court in ensuring the protection of the rights of individual citizens 

from attacks by government forces that are pursuing a population control agenda is of critical 

importance for women and their families, especially because of the direct implications for women’s 

reproductive rights.  In one recent case, Javed v. State of Haryana, 2003,373 the Court upheld a 

state law that disqualifies men and women with more than two children from running for local public 

office.374  The petitioners argued that this law violated the National Population Policy, which affirms 

voluntary choice and a target-free approach to family planning.375  Rejecting that claim, the Court 

praised the law as being “salutary and in public interest,”376 the public-interest goal being population 

control.  More importantly, although the petitioners argued correctly that Indian women often lack 

reproductive decision-making power,377 the Supreme Court rejected the claim, positing: “We do not 

think that with the awareness which is arising in Indian women folk, they are so helpless as to be 

compelled to bear a third child even though they do not wish to do so.”378  

The Supreme Court’s decision is deeply troubling from the perspective of human rights.  It displays 

the Court’s disregard for the bleak reality confronting women in India, the majority of whom do 

not have access to family planning information and services.  Furthermore, in this case, the Court 

clearly ignored the government’s treaty obligations to protect human rights, which include the right to 

reproductive self-determination.  It also disregarded global consensus documents such as the ICPD 

Program of Action379 that condemn all forms of coercion for controlling population growth,380 a view 

that has been incorporated into the NPP.381  Coercive population measures have been opposed by the 

NHRC.382  The Court’s decision sadly disregards the NPP’s recognition that sustainable development 

is not merely contingent on stabilizing population growth, but also depends on measures such as 

increasing the accessibility of reproductive health care and empowering women.383   
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Legal remedies

The government of India bears a constitutional obligation to ensure legal remedies for violations of 

fundamental rights. Article 39A requires the government to promote equal access to justice and free 

legal aid as a means to ensure that “opportunities for justice are not denied to any citizen by reason of 

economic or other disabilities.”392  

Legal recourse for violations of fundamental rights may be obtained under article 32 of the 

Constitution, which guarantees the right of individuals to approach the Supreme Court for the 

enforcement of fundamental rights,393 and article 226, which authorizes state high courts to entertain 

such claims.394  The state’s ability to provide legal remedies for violations of fundamental rights has 

been strengthened by the Supreme Court, which has actively promoted the use of public interest 

litigation (PIL) as a means to “promote and vindicate public interest which demands that violations 

of constitutional or legal rights of large numbers of people who are poor, ignorant or in a socially or 

economically disadvantaged position should not go unnoticed or unaddressed.”395  The willingness of 

the Court to offer creative remedies for violations of fundamental rights is revealed in its observation 

that the power to enforce fundamental rights is a “constitutional obligation…to forge new remedies 

and fashion new strategies designed to enforce fundamental rights”. 396 

STATE OF HARYANA v. SMT. SANTRA: A POSITIVE OUTCOME 
BUT FLAWEd RATIONALE
This case involved a civil claim for compensation brought by a woman, Santra, who had an unplanned 
pregnancy as a result of a failed sterilization procedure.384  Santra already had seven children prior to 
being sterilized and had chosen to undergo the procedure as she did not desire to have any more.385  

The Supreme Court recognized Santra as a victim of medical negligence.386  The doctor who performed 
the procedure had operated on Santra’s right, but not left, fallopian tube.387 The Court held the State 
of Haryana responsible for the unplanned birth, which, in the Court’s view, created an “additional 
economic burden.”388   The Court ordered the state government to provide compensation to Santra to 
cover the expenses of the child born from this pregnancy until the age of puberty.389

While this judgment correctly recognizes the responsibility of medical professionals and the state for 
the appropriate care and treatment of patients, the reasoning underlying the Court’s decision reveals a 
strong population-control approach.390 It is not premised on recognition of the right of women to control 
their own fertility.  The rationale underlying the decision in this case was expressed by the Court in the 
following terms:

“India is the second most populous country in the world…it is necessary that the growth of the 
population is arrested.  It is with this end in view that family planning programme has been launched 
by the Government which has not only endeavoured to bring about an awakening about the utility of 
family planning among the masses but has also attempted to motivate people to take recourse to family 
planning through any of the known devices or sterilization operation.”391

This decision reveals the Court’s lack of understanding of its obligation to uphold women’s reproductive 
rights under international human rights law.  It highlights the need for advocates to sensitize the 
judiciary about women’s reproductive rights.
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RECENT PILS INVOLVING REPROdUCTIVE RIGHTS
In recent years, two prominent PILs that relate to women’s reproductive rights have been filed in 
the Supreme Court: Forum for Fact Finding Documentation and Advocacy v. Union of India, 2003, 
which sought to hold the government accountable for failing to eliminate the harmful practice of child-
marriage; and Ramakant Rai v. Union of India, 2003, which challenged nonconsensual sterilization 
practices in several states.

forum for fact finding Documentation and Advocacy (ffDA) v. Union of India (pending)

This PIL was based on compelling evidence from several states across India that showed the 
widespread practice of child marriage and its harmful impact on the reproductive and sexual health 
of young girls. The petition noted the occurrence of a range of early marriage practices in the country, 
including mass marriages in states such as Rajasthan and Madhya Pradesh397 and forced marriages of 
young girls who had become pregnant in Kerala.398  The petition sought to draw the Court’s attention 
to what was described as “the social injustice of child marriages, which are being forced upon children 
aged as young as 4 years old,”399 and further highlighted the health impact of early marriage by 
noting that “12-year-old girls are giving birth, which is causing high mortality rates for both infants and 
mothers.”400 

The petitioners claimed that the government had failed to enforce the Child Marriage Restraint Act of 
1929401 and violated article 39 of the Constitution,402 which directs the state to protect children against 
exploitation and to provide them with “opportunities and facilities to develop in a healthy manner and 
in conditions of freedom and dignity.”403  International conventions including the Children’s Rights 
Convention and CEDAW were used as a basis for claiming violations of international human rights.404  

During this legal proceeding, the Supreme Court was informed about new legislation that had been 
proposed in Parliament to address the issue of child marriage: the Prevention of Child Marriage Bill, 
2004.  Taking this into account, the Supreme Court refrained from issuing a final order in the case and 
instead issued an interim order in which it expressed the “hope”405 that state officials would attempt 
to “prevent child marriages as far as possible and preferably in cases where mass marriages take 
place.”406  

Based on evidence submitted by NGOs of the continuing occurrence of child marriage in at least three 
states (Andhra Pradesh, Madhya Pradesh and Chattisgarh), the Court has asked the governments of 
those states to submit affidavits accounting for the alleged practices.407   Furthermore, the Court has 
requested the NHRC and the respective state human rights commissions to investigate the allegations 
made by NGOs.408  

Ramakant Rai v. Union of India (2007)

This case arose from concerns about the deplorable manner in which sterilization procedures were 
conducted on women and young girls in health facilities in Uttar Pradesh, Bihar and Maharashtra.409  
Data from surveys and other research showed that women were being sterilized in extremely unhygienic 
conditions and often without their full and free consent.410  The evidence produced by petitioners 
showed that women were treated negligently by health care providers and even physically abused 
when they complained of pain.411  Most women were not provided postoperative care, which often led 
to infection.412  The petition also included evidence of individual cases involving the forced sterilization 
of a 15-year-old girl,413 the failed sterilization of a woman who subsequently became pregnant again414 
and the death of a woman following a sterilization procedure.415  The petition alleged violations of 
the National Sterilization Guidelines and the fundamental rights to life, health and nondiscrimination 
guaranteed in the Constitution.416  International instruments including CEDAW and the ICPD 
Programme of Action were used to claim violations of human rights.417  
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Public Interest litigation

Most of the cases discussed in the previous section, which have contributed significantly to the 

development of the right to health and gender equality, were filed as public interest cases.  Legal 

advocates should give increased attention to PIL as a possible accountability strategy for promoting 

state action to reduce maternal mortality for the following reasons:

First, PIL was introduced by justices of the Supreme Court to “promote and vindicate” the 

fundamental rights of vulnerable and disadvantaged members of society.424  The majority of 

women who succumb to pregnancy-related deaths are poor and socially disadvantaged. They are 

representative of the constituency for whom PIL was introduced as an accountability strategy by the 

justices of the Supreme Court.

Second, PIL has in the past presented the Supreme Court of India with important opportunities to 

develop fundamental rights and recognize basic entitlements otherwise not explicitly guaranteed 

in the Constitution, such as health care, emergency medical treatment, food, clean water and 

sanitation.425 Considering the enormous scale of maternal deaths in India and the implications for 

basic fundamental rights, advocates should consider using PIL to test the willingness of courts to 

provide constitutional protections for pregnant women and to prompt more meaningful enforcement 

and oversight of existing maternal health policies.

Third, a distinguishing feature of PIL, which lends this strategy well to the issue of maternal 

mortality, is that the victims need not come forward themselves in defense of their rights and may be 

represented by “any member of the public.”427  The absence of a narrow standing requirement for 

PIL gives lawyers and activists an opportunity to play a leading role in drawing the court’s attention to 

maternal deaths arising from failed policies. As shown by the cases discussed in the previous section, 

concerned public citizens and NGOs have often been at the center of public interest lawsuits filed 

in court.   Similarly the Supreme Court or a high court may take cognizance of a situation involving 

violations of fundamental rights and proceed suo moto to address the issue.428 

In response to the PIL, the Court issued an interim order asking the states named in the petition as 
respondents to submit reports describing measures undertaken to regulate sterilization procedures.418  
Recognizing the lack of uniformity in how the national guidelines were followed, the Court instructed all 
states to address the concerns raised in the petition by taking several important steps, such as creating 
an approved panel of doctors to carry out sterilization procedures in accordance with criteria to be 
provided by the central government, developing a checklist of patient data for every doctor to complete 
before performing a procedure, circulating uniform patient consent forms, setting up quality assurance 
committees, investigating every breach of the procedures established under the National Sterilization 
Guidelines, maintaining overall statistics about sterilization procedures and resulting deaths, and creating 
an insurance policy.419  The Court instructed the central government to take certain steps such as to 
create uniform standards for compensation and to introduce an insurance scheme.420  

As instructed by the Court, the central government has introduced a national Family Planning Insurance 
Scheme that outlines provisions for monetary compensation to women and their families in cases of 
complications, pregnancy or death following a sterilization procedure in government or accredited 
private health facilities.421  While implementation of the Court’s orders has been a challenge and abuses 
reportedly still continue in parts of the country,422 this PIL has been hailed by at least one leading health 
activist as “an important step towards curtailing unsafe and coercive sterilization practices.”423

“ IT IS ThE DUTy 
of oThER AwARE 
CITIzEnS of this 
country, the social 
activists, to see 
that the promise 
of constitutional 
rights is not merely 
a mirage, that it is 
a reality.” – Justice 
J. S. Verma, Former 
Chief Justice of India 426 
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Fourth, PIL can create unique opportunities for collaboration among individuals with a range of 

expertise and insights regarding the issue.  While a PIL must be navigated through the legal system 

by lawyers, the overall strategy must be informed and supported by key actors and experts who have 

the data and information to show where and how the government has failed in its duty to ensure 

pregnancy survival.  The input and cooperation of key actors and experts working on the frontlines 

of the issue is critical in all three stages of a PIL – case development, during the legal proceedings 

and in the implementation of court orders.  If planned well, a PIL can be an inclusive and powerful 

strategy for change.

Finally, as governments across the world recognize the right to survive pregnancy as a human right, 

it is important for local actors to adopt legal strategies that can give this right the force of law and 

transform it into reality in the domestic arena.  PIL can allow activists to transform the the right to 

survive pregnancy from rhetoric into reality in India by combining key principles of domestic and 

international law into a legal strategy to generate binding court orders and jurisprudence that guide 

state action, and even prompt state action if the government is not doing enough. 

SEEkING CONSTITUTIONAL RECOGNITION OF THE RIGHT  
TO SURVIVE PREGNANCY ANd CHILdBIRTH: POTENTIAL  
LEGAL CLAIMS 
Maternal deaths implicate a wide range of fundamental rights recognized in the Indian Constitution and 
directive principles which have been accorded the status of fundamental rights by the Supreme Court.  
Such deaths also have implications for important constitutional values such as respect for dignity and 
the preservation of human life.  Convincing arguments in support of a constitutional right to survive 
pregnancy can be made based on key provisions of the Indian Constitution, Indian Supreme Court 
jurisprudence and international law. Some of these arguments may be developed on the basis of the 
following claims:

High-quality pre-and postnatal care and timely emergency obstetric care are critical for •	
ensuring women’s dignity and survival during pregnancy and childbirth.  The government’s 
failure to ensure access to high-quality pre- and postnatal care and emergency obstetric care 
violates article 21, which has been interpreted to include the right to emergency medical care, 
and article 47, which directs the government to prioritize the improvement of public health.

Maternal health services are required only by women.  The government’s failure to remove •	
barriers to access to maternal health services violates their right to nondiscrimination and 
special protection under articles 14 and 15 and denies them their fundamental rights to life 
and health under article 21.

The government’s failure to protect young girls and adolescents from maternal deaths •	
associated with early childbearing and marriage violates their fundamental rights to life, 
health, nondiscrimination and special protection under articles 21, 14 and 15 and the state’s 
obligation to protect children’s health and dignity under article 39(f)

The government’s failure to reduce the disproportionately high incidence of maternal mortality •	
among women belonging to Scheduled Castes and Tribes violates their rights to life, health, 
nondiscrimination and special protection under articles 21, 14 and 15 and the obligation to 
protect them from social injustice as expressed in article 46.

The government’s failure to address disparities in access to maternal health care which •	
have resulted in significant state-wide variations in the maternal mortality ratio violates the 
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government’s obligation to reduce inequalities in status and access to services and facilities 
based on geographic location under article 38(2).

The government’s failure to improve the nutritional status of pregnant women and reduce •	
the widespread incidence of anemia, an important factor in maternal deaths, violates the 
obligation to address nutritional deficiencies in the population established in article 47.

The government’s failure to create accessible and effective legal mechanisms and procedures •	
that would create opportunities for seeking legal recourse and other types of remedies 
for violations arising from maternal deaths in individual cases and for promoting formal 
accountability within the health system violates the government’s obligation to ensure that 
citizens are not denied opportunities for seeking justice as expressed in article 39A.

The government’s failure to reduce maternal mortality and ensure women’s right to survive •	
pregnancy puts the government of India in violation of its treaty obligations under ICCPR, 
ICESCR, CEDAW, the Children’s Rights Convention, and the Convention on the Elimination of 
All Forms of Racial Discrimination, and demonstrates disregard for international policies and 
benchmarks relating to maternal mortality implicating article 51(c) of the constitution, which 
obligates the government to respect international law and treaty obligations.

The government’s failure to reduce maternal mortality and to ensure the accessibility, •	
availability, acceptability and high quality of maternal health services during pregnancy and 
after childbirth violates women’s reproductive rights guaranteed under international law. This 
failure directly implicates their rights to life; personal security; freedom from cruel, inhuman 
and degrading treatment; health; equality and non-discrimination; and reproductive self-
determination. Many aspects of these rights, and the obligation to enforce international law, 
have already been recognized in the Supreme Court’s jurisprudence and should be applied to 
recognize women’s rights to survive pregnancy and childbirth.

To be in compliance with international treaty obligations and ensure the practical fulfillment •	
of women’s reproductive rights, the government must implement recommendations made 
by at least five major treaty monitoring bodies that have urged the Indian government to take 
effective measures to reduce maternal mortality by, among other things, ensuring access to 
reproductive health services, eliminating child marriage and addressing inequities in access to 
health care faced by disadvantaged social groups.

Challenges

No doubt, undertaking PIL involves several challenges.  The lengthy duration of PIL proceedings, the 

time and effort required to build consensus among participating groups, the shortage of public interest 

litigators and the difficulty in enforcing court orders are some common practical impediments.429  

With respect to reproductive rights litigation, insufficient awareness of reproductive rights among 

judges constitutes an additional barrier.430  It is imperative for advocates to develop convincing legal 

arguments that combine interpretations of constitutional guarantees of fundamental rights with 

claims of binding legal obligations under international law to obtain constitutional protections for 

pregnant women. (See box - Seeking Constitutional Recognition of the Right to Survive Pregnancy 

and Childbirth: Potential Legal Claims, above.) Judges need to be convinced that pregnancy survival 

is not simply a health issue, but involves fundamental questions of constitutional and international 

law.  Advocates must develop creative legal arguments and use PIL strategically to demonstrate that 

pregnancy survival is both a matter of social justice and personal security for women that courts can 

no longer ignore.
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groundbreaking legal initiatives relating to maternal health

Despite the many practical challenges to promoting the protection of rights in the maternal health 

context through litigation in courts, more recently, there has been an encouraging trend in the 

collaborative use of PIL for accountability with state level high courts being used as the primary venue.    

Maternal mortality: Sandesh bansal v. Union of India and others

This public interest case was filed in July 2008 by Sandesh Bansal, the coordinator of Jan Adhikar 

Manch, a network of local health organizations based in the state of Madhya Pradesh (the state of 

MP).   The state of MP has the third-highest maternal mortality ratio in the country, with 498 deaths 

for every 100,000 live births.431  

This petition exposes the government’s failure to implement official policies on maternal health as 

a result of which women in the state are not receiving adequate antenatal and postnatal care.432  

It uses data from the NFHS to show that less that half of all pregnant women in the state of MP 

receive antenatal care and 20% do not receive any care at all.433  This gap has contributed to the 

large number of high-risk pregnancies that go undetected in the state, leading to a high incidence of 

maternal deaths and morbidity.434  It draws attention to the poor conditions of primary health centers 

in the state, which often lack clean water, electricity and basic sanitation.435  It includes detailed 

accounts of women who have died in the process of what the petition describes as “struggling to 

give life to a new infant.”436  It further points to the failure of the Rogi Kalyan Samiti, an oversight 

body created under the NRHM, to execute its role of ensuring that government funds are spent 

appropriately on services most needed by women, such as emergency transportation,437 and highlights 

concern about the use of financial resources, largely acquired through user fees, to substitute for 

government spending on hospital facilities – with no real improvement at all.438

The petition requests the court to order the state government to establish health facilities 

where needed and ensure that they are fully functional by taking measures such as appointing 

staff, ensuring the availability of proper equipment and lifesaving drugs, providing emergency 

transportation, assuring the quality of services, and monitoring the provision of services.439  It seeks 

a guarantee that no pregnant woman shall be denied services and those who cannot pay for the 

services shall be provided emergency care without preconditions and for free.440  It also calls for the 

creation of a surveillance mechanism to identify and review maternal deaths.441  

As the case is being considered by the state high court, the petitioners have submitted an application 

seeking interim orders directing the government to urgently address the situation in Bhind District of 

MP by issuing a license to the district hospital for a blood bank, ensuring the provision of electricity 

and potable water, and providing other goods and services as required under the Indian Public Health 

Standards.442  The high court is currently awaiting the state’s response, and is scheduled to consider 

the application for interim direction in January 2009.

Maternal morbidity: Snehalata Singh v. The State of Uttar Pradesh and others 

Snehalata “Salenta” Singh gave birth to her first five children at home without complications.  

When, in February 2007, she went to a PHC to deliver her sixth child, she suffered a debilitating 

injury—vaginal fistula, a hole between the wall of her vagina and urinary tract.  Salenta had been left 

unattended while in labor for an entire night before she delivered the next morning.443  In addition 



50 MAternAL MortALIty In IndIAMAternAL MortALIty In IndIA

to not being provided proper medical attention by the doctors at the PHC, the ANM refused to 

discharge Salenta until her husband paid her an informal fee, a fee that he could not afford pay 

and had to borrow from someone else.444  Although the main symptom of fistula – urine leakage – 

became immediately apparent, it took three months and visits to five different hospitals for Salenta 

to get diagnosed, and another six months for her to get the surgery she needed to end her suffering 

and once again lead a normal life.445  Her surgery was delayed on at least four different occasions, 

twice due to her inability to pay upfront for the procedure and twice because of the absence of a 

vacant bed.446

  

Salenta Singh and Healthwatch Forum, an advocacy network for women’s health and rights that 

helped her finally get surgery, have filed a public interest lawsuit against the state of Uttar Pradesh 

(state of UP) with the intention of highlighting the implications of poor maternal health care for 

women’s rights.447   Salenta’s case is emblematic of the devastating consequences of the poor quality 

of care provided to low-income women who opt for institutional delivery, which in this case resulted 

in fistula – a debilitating and stigmatizing pregnancy-related injury.448  It exposes the corruption 

among health workers that has led to women and their families being exploited for money by the very 

providers from whom they seek care.

The petition requests compensation for Salenta’s medical expenses and the trauma caused by the 

negligence of health care providers.449  It also requests a court order requiring the state of UP to 

provide free medical care for all pregnant women450 and strict implementation of the National Rural 

Health Service Guarantees.451  It further requests an order mandating the creation system for auditing 

maternal deaths in the state.452

MATERNAL MORBIdITY: FISTULA A NEGLECTEd CONCERN 
Many of the factors responsible for maternal mortality are also leading causes of maternal morbidity. Of the 300 million 
women worldwide estimated to be living with a pregnancy-related disability, it is believed that at least 2 million suffer 
from obstetric fistula, a serious but preventable condition.453  Obstetric fistula – a hole in the vagina or rectum typically 
caused by obstructed labor without timely medical intervention such as a Caesarean section454 – is one of the most 
serious injuries caused by childbearing.455  The condition causes the continual leakage of urine, feces or both,456 and 
can lead to infertility or infection.457   Although surgical treatment is successful in 80-90% of cases,458 many women 
live in areas where health care facilities do not exist, are unaware of the treatment or do not have the ability to afford or 
access such services.459  Women with fistula are often abandoned by their families and are unable to find work, leading 
to social isolation and increased poverty.460  Adolescent girls are especially at risk of obstetric fistula,461 further evincing 
the risks inherent in early pregnancy and childbearing.  

The United Nations Population Fund (UNFPA) has stated that “[t]he persistence of fistula is a signal that health 
systems are failing to meet the needs of women.”462  Fistula has been virtually eliminated in the developed world since 
the late 19th century;463 however, in the developing world “[o]bstetric fistula still exists because health care systems 
fail to provide accessible, quality maternal health care, including family planning, skilled birth attendance, basic and 
emergency obstetric care, and affordable treatment of fistula.”464  Interventions to prevent maternal mortality are 
essential means to prevent and treat fistula and other causes of maternal morbidity.465  The World Health Organization 
(WHO) reports that “most fistula occur among women living in poverty in traditional cultures, where a woman’s status 
and self-esteem may depend almost entirely on her marriage and ability to bear children.”466

In India, Community Health Centers have been mandated by the National Rural Health Mission (NRHM) to diagnose 
and treat cases of fistula,467 but there is strong evidence to suggest that these services are not being provided to women. 
(See case summary of Salenta Singh, above.)
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Suo moto action by the high Court of Uttar Pradesh 

Instances of pregnant women being forced to give birth on the streets after being denied health care 

have become disturbingly common in Uttar Pradesh, which has one of the highest maternal mortality 

ratios in the country.  A recent case is that of Sarvesh Kumari, who went to a community health center 

to deliver her baby and, despite being in critical condition, was told to leave the health center and to 

go to another hospital for delivery -- as a result of which she delivered on the street.468  A staff nurse 

was suspended in connection with this case.469  When the impugned nurse filed a petition in the state 

high court challenging her suspension, she inadvertently exposed the sad state of affairs in the health 

system to the court, which immediately condemned the mis-treatment of Sarvesh Kumari as a “highly 

inhuman act on the part of officials and staff posted at the Community Health Center.”470  The Court 

has ordered the Government of UP to issue appropriate circulars and orders to check the recurrence of 

such incidents, which the court described as a “shame for entire humanity.”471  The court has further 

directed the government of UP to take disciplinary action against doctors and staff who failed to assist 

Sarvesh Kumari during delivery and ordered that she be provided compensation.472 

This is an exemplary move by the High Court of Uttar Pradesh and should be used by activists to 

prompt similar actions by high courts in other states. Furthermore, it is important for activists to 

advocate strongly for the implementation of these orders to prevent similar cases from occurring again 

within the state.

national human Rights Institutions

National human rights institutions can serve as useful venues for promoting accountability for 

maternal deaths.  Human rights institutions may be approached to conduct investigations, provide 

support for PILs and for broader human rights advocacy that can help address systemic barriers in 

the health system, and in local communities, that contribute to maternal deaths.

national human Rights Commission

The NHRC has the legal authority to investigate human rights violations,473 make recommendations 

for the effective implementation of international treaties474 and support the work of NGOs working 

to promote human rights.475  It is required by statute to “spread human rights literacy among 

various sections of society and promote awareness of the safeguards available for the protection of 

these rights.”476 

In a critical analysis of the health care system published in 2006, the NHRC notes with concern the 

failure of government policies to protect women’s health. Noting that women have far less access 

to health care than men,477 the NRHC describes the higher incidence of mortality among women 

as a “reflection of unequal gender relations inequalities in resource distribution, lack of access and 

availability of drugs and health services.”478 The study recommends various strategies for improving 

health care in India that include submitting petitions and memoranda to the NHRC to draw their 

attention to key issues.479

national Commission for women 

The National Commission for Women (NCW) an investigate violations of women’s rights,480 initiate 

studies about discriminatory practices481 and fund public interest litigation.482  It may also act 
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suo moto to address the government’s failure to implement laws and policies intended for women and 

make necessary recommendations.483  

National human rights bodies are viewed as important human rights monitoring institutions by 

international legal bodies.  Commenting on the role of national human rights commissions in 

protecting women’s human rights, the CEDAW Committee recently noted that the work of national 

human rights institutions must be “based on the principle of formal and substantive equality between 

women and men and nondiscrimination.”484 The Committee asserted that women should “have easy 

access to all services for the protection of their rights provided by national human rights institution.”485 

The state-level counterparts of these national institutions can serve as important venues for seeking 

accountability for violations of health rights since the responsibility for protecting and promoting 

public health falls primarily on state governments.486  Human rights advocacy with state human rights 

institutions can usefully complement public interest litigation in state high courts. 

THE CONSUMER PROTECTION ACT: AN AddITIONAL BASIS  
FOR ACCOUNTABILITY 
The Consumer Protection Act (CPA) is another potentially effective basis for legal recourse in maternal 
death and morbidity cases.  Under the CPA, courts have the authority to handle claims of medical 
negligence and to award compensation to aggrieved individuals and families.  In Indian Medical 
Association v. V.P. Shanta,487 the Supreme Court established the legal right of patients to sue their 
doctor under the Consumer Protection Act, 1986 (CPA). The Court’s decision in this case aimed 
to create accountability within the medical profession by bringing services rendered by medical 
professionals within the ambit of a “service” as defined in the CPA. 

The course of action available to victims of negligence under the CPA has been developed through 
several cases, which have established that even though services rendered by medical practitioners are 
of a personal nature they cannot be treated as “contracts of personal service,” an excluded category 
under the CPA.488  Their services shall be considered as “contracts for personal service,” (emphasis 
ours) on the basis of which they may be sued in consumer protection courts.489  Patients who sustain 
injuries in the course of treatment can sue doctors for acts of negligence and seek compensation.490  
The duty of care required from a doctor is an ordinary level of skill and not the highest degree of 
skill.491  It is sufficient for a doctor to show that he acted in accordance with generally accepted norms 
of medical practice.492  

The Consumer Protection Act does not apply if the service is rendered free of charge, or if the patients 
have paid only a nominal registration fee.493 However, if patients’ charges are waived because of their 
incapacity to pay, they are considered to be consumers and can sue under the Consumer Protection 
Act.494  
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CHAPTER IV. RECOMMENdATIONS

LAWYERS

Initiate litigation to seek accountability for human rights violations arising from maternal mortality:

Collaborate with activists and public health experts to develop public interest litigation •	

claiming the right to survive pregnancy and childbirth as a constitutionally protected right.

File public interest petitions seeking court orders for: •	

Immediate implementation of service guarantees for pregnant women under the o 

NRHM; 

Elimination of provisions that make maternal health care conditional on consent for o 

sterilization and deny benefits to certain categories of women; 

Clarification of the purpose of monetary incentives for pregnant women;o 

Punishment of those who make informal demands for money from pregnant women.  o 

File public interest petitions seeking the court to direct the legislative bodies to introduce •	

comprehensive maternal health legislation based on human rights standards.  Legislation 

should include official guarantees of maternal health services including: 

Emergency obstetric care; o 

Enforceable standards for ensuring quality of care (clinical and interpersonal); o 

Guarantees of patient’s rights to privacy, confidentiality and informed decision-o 

making; 

Guarantees of access to a wide range of contraceptive methods and related o 

information and counseling; 

Non-biased and medically accurate information about a complete range of sexual o 

and reproductive health services;

Guarantees of free services for those who cannot afford to pay o 

Legislation should also establish formal legal mechanisms for filing complaints against 

discrimination, mistreatment or negligence with tangible remedies.

Develop multi-pronged legal accountability strategies for addressing issues relating to •	

maternal mortality, such as lack of access to contraceptives, unsafe abortion and child 

marriage.  Such steps could include accountability for poor implementation of the Medical 

Termination of Pregnancy Act and the Child Marriage Restraint Act.

Directly incorporate provisions of international human rights law and comparative •	

jurisprudence into legal accountability strategies.

Engage the National Commission for Women, the National Human Rights Commission and •	

their respective state counterparts in monitoring and accountability strategies.

Engage with international human rights bodies by submitting shadow reports periodically •	

highlighting the Indian government’s successes and failures in complying with its treaty 
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obligations and advocate for the implementation of  concluding comments and observations 

formally issued by those bodies.

JUdGES

Utilize international law and comparative legal sources to develop jurisprudence on •	

reproductive rights issues.

Broadly interpret fundamental rights and apply directive principles to recognize the •	

fundamental right to survive pregnancy and childbirth.

Utilize opportunities created by public interest litigation to appoint formal committees and •	

independent experts to investigate violations and develop appropriate remedies.

Take steps to increase public awareness about court orders and groundbreaking decisions to •	

ensure effective implementation and to promote greater faith in judicial action.

Take •	 suo moto action to address health system failures that lead to maternal deaths.

Give legal effect to recommendations made by UN TMBs and independent experts through •	

judicial orders and decisions.

LEGAL ACAdEMICS

Introduce reproductive rights as part of the standard legal curriculum to promote greater •	

awareness of reproductive rights violations and foster the development of legal solutions to 

address those violations by the next generation of lawyers.

Undertake studies and publish legal analyses that can be used to frame reproductive health •	

issues as legal issues of concern.

Develop clinical programs through which law students can contribute to the development •	

of public interest litigation to address maternal mortality and related concerns in the 

community.

MATERNAL HEALTH ACTIVISTS

Collaborate with lawyers to develop PIL petitions addressing violations of reproductive rights. •	

Conduct public audits and field studies that can provide a basis for PIL and human rights •	

advocacy.  Use the findings from maternal death investigations to establish the occurrence of 

violations and to develop remedies. 

Monitor and evaluate the implementation of judicial orders and decisions at the grassroots •	

level.

Submit reports to the NHRC and the NCW and prompt them to take action.•	

Organize events in collaboration with other key stakeholders to promote awareness of •	

maternal mortality as a human rights issue and to develop effective accountability and 

advocacy strategies.
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Provide information to UN TMBs regarding the status of women’s reproductive health during •	

the periodic reporting process. Incorporate concluding comments and observations issued by 

those bodies into local advocacy strategies to promote compliance with international law. Use 

the forthcoming report by Paul Hunt, former Special Rapporteur on the Right to Health, to 

promote accountability for maternal deaths.

Approach the AHRC to condemn the failure of the Indian government to prevent maternal •	

mortality as a human rights concern, a failure that undermines Asian human rights principles 

and values.  

Mobilize SAARC members to adopt a political declaration that recognizes maternal mortality •	

as a regional human rights issue and call for a regional dialogue on cooperation and 

monitoring to prevent maternal deaths.

Urge the Indian government to ratify the optional protocols to international conventions such •	

as the CEDAW, the ICCPR and the ICESCR, so advocates can pursue human rights claims at 

the international level after having exhausted all domestic remedies.
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