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7KLV�PDWWHU� LV�EHIRUH� WKH�&RXUW�RQ�3ODLQWLIIV¶� 0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ�

�'RF��1R������� �)ROORZLQJ�WKH�VXEPLVVLRQ�RI�WKDW�0RWLRQ��'HIHQGDQWV� ILOHG�D�5HVSRQVH�

�'RF��1R������DQG�6XSSOHPHQW��'RF��1R������WKHUHWR��3ODLQWLIIV�ILOHG�D�5HSO\��'RF��1R������

DQG�6XSSOHPHQWV��'RF��1RV����������WKHUHWR��DQG�'HIHQGDQWV�ILOHG�D�6XUUHSO\��'RF��1R��

���� )XUWKHU�� 3ODLQWLIIV� DQG� 'HIHQGDQWV� VXEPLWWHG� SURSRVHG� ILQGLQJV� RI� IDFW� DQG�

� 3ODLQWLIIV�DUH��6RXWK�:LQG�:RPHQ¶V�&HQWHU�//&��G�E�D�7UXVW�:RPHQ�2NODKRPD�&LW\��RQ�
EHKDOI�RI�LWVHOI��LWV�SK\VLFLDQV�DQG�VWDII��DQG�LWV�SDWLHQWV��/DUU\�$��%XUQV��'2��RQ�EHKDOI�RI�
KLPVHOI��KLV�VWDII��DQG�KLV�SDWLHQWV��DQG�&RPSUHKHQVLYH�+HDOWK�RI�3ODQQHG�3DUHQWKRRG�*UHDW�
3ODLQV��,QF���RQ�EHKDOI�RI�LWVHOI��LWV�SK\VLFLDQV�DQG�VWDII��DQG�LWV�SDWLHQWV���7KH�6XSUHPH�&RXUW�
KDV�KHOG�WKDW�DERUWLRQ�SURYLGHUV�KDYH�VWDQGLQJ�WR�UDLVH�FRQVWLWXWLRQDO�FKDOOHQJHV�RQ�EHKDOI�
RI�WKHLU�SDWLHQWV���6HH��H�J���6LQJOHWRQ�Y��:XOII������8�6�������������������SOXUDOLW\�RS���
� 'HIHQGDQWV�DUH��-��.HYLQ�6WLWW�LQ�KLV�RIILFLDO�FDSDFLW\�DV�*RYHUQRU�RI�2NODKRPD��0LFKDHO�
+XQWHU� LQ� KLV� RIILFLDO� FDSDFLW\� DV� $WWRUQH\� *HQHUDO� RI� 2NODKRPD�� 'DYLG� 3UDWHU� LQ� KLV�
RIILFLDO�FDSDFLW\�DV�'LVWULFW�$WWRUQH\�IRU�2NODKRPD�&RXQW\��*UHJ�0DVKEXUQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�'LVWULFW�$WWRUQH\�IRU�&OHYHODQG�&RXQW\��*DU\�&R[�LQ�KLV�RIILFLDO�FDSDFLW\�DV�
2NODKRPD�&RPPLVVLRQHU�RI�+HDOWK��DQG�0DUN�*RZHU�LQ�KLV�RIILFLDO�FDSDFLW\�DV�'LUHFWRU�
RI�WKH�2NODKRPD�'HSDUWPHQW�RI�(PHUJHQF\�0DQDJHPHQW�
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FRQFOXVLRQV�RI�ODZ��'RF��1RV����������DQG�UHVSRQVHV�WR�HDFK�RWKHU¶V�UHVSHFWLYH�SURSRVDOV�

�'RF��1RV��������������)LQDOO\��DV�GLUHFWHG�E\�WKH�&RXUW��'HIHQGDQWV�ILOHG�D�6XSSOHPHQWDO�

%ULHI��'RF��1R�������DGGUHVVLQJ�WKH�HIIHFW�RI�WKH�H[HFXWLYH�RUGHU�DQG�JXLGDQFH�LVVXHG�E\�

WKH�*RYHUQRU�RI�2NODKRPD�RQ�$SULO������������,Q�DGGLWLRQ�WR�WKH�HYLGHQFH�DQG�DUJXPHQW�

VXEPLWWHG�E\�WKH�SDUWLHV�LQ�WKH�EULHIV�GHWDLOHG�DERYH��WKH�&RXUW�RQ�$SULO����������KHOG�D�

WHOHSKRQLF�KHDULQJ�RQ�WKH�LQLWLDO�TXHVWLRQ�RI�ZKHWKHU�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�VKRXOG�

LVVXH� DQG�� RQ� $SULO� ���� ������ KHOG� D� WHOHSKRQLF� KHDULQJ� RQ� WKH� TXHVWLRQ� RI� ZKHWKHU� D�

SUHOLPLQDU\�LQMXQFWLRQ VKRXOG�LVVXH��

7KLV�FDVH�SUHVHQWV�DQ�LVVXH�WKDW�KDV�ORQJ�EHHQ�D�VRXUFH�RI�VWUXJJOH�IRU�WKH�FRXUWV��WKH�

SURSHU�XVH�RI�WKH�MXGLFLDO�SRZHU�LQ�UHYLHZLQJ�ODZV�DQG�H[HFXWLYH�RUGHUV�RU�DFWLRQV�WDNHQ�LQ�

UHVSRQVH�WR�D�SXEOLF�KHDOWK�HPHUJHQF\���7KHUH�LV�QR�GLVSXWH�WKDW�WKH�6WDWH�RI�2NODKRPD²

OLNH�JRYHUQPHQWV�DFURVV�WKH�JOREH²LV�IDFLQJ�D�KHDOWK�FULVLV�LQ�WKH�&29,'����SDQGHPLF�

WKDW�UHTXLUHV��DQG�ZLOO�FRQWLQXH�IRU�DQ�LQGHWHUPLQDWH�WLPH�WR�UHTXLUH��HPHUJHQF\�PHDVXUHV���

,Q�WKLV�HIIRUW�WR�VHFXUH�WKH�KHDOWK�DQG�VDIHW\�RI�WKH�SXEOLF��WKH�6WDWH�KDV�EURDG�SRZHU�WR�DFW�

DQG�HYHQ�� WHPSRUDULO\�� LPSRVH�UHTXLUHPHQWV� WKDW� LQWUXGH�XSRQ�WKH�OLEHUW\�RI� LWV�FLWL]HQV���

³>7@KH�ULJKWV�RI�WKH�LQGLYLGXDO�LQ�UHVSHFW�RI�KLV�OLEHUW\�PD\�DW�WLPHV��XQGHU�WKH�SUHVVXUH�RI�

JUHDW�GDQJHUV��EH�VXEMHFWHG�WR�VXFK�UHVWUDLQW��WR�EH�HQIRUFHG�E\�UHDVRQDEOH�UHJXODWLRQV��DV�

WKH�VDIHW\�RI�WKH�JHQHUDO�SXEOLF�PD\�GHPDQG�´��-DFREVRQ�Y��0DVVDFKXVHWWV������8�6������

��� �������� � 7KDW� SRZHU� LV� QRW� XQIHWWHUHG�� KRZHYHU�� DQG� FRXUWV� VKRXOG� FDUHIXOO\� JXDUG�

DJDLQVW�³XQUHDVRQDEOH�´�³DUELWUDU\�´�RU�³RSSUHVVLYH´�H[HUFLVHV�RI� LW�� � ,G� DW��������� �7KH�

� 9DULRXV�DPLFXV�EULHIV�DQG�D�UHVSRQVH�WKHUHWR�DOVR�KDYH EHHQ�DOORZHG�DQG�FRQVLGHUHG�E\�
WKH�&RXUW� 6HH�'RF��1RV�����������������



�

FRXUW¶V� GXW\�� WKHQ�� LV� QDUURZ� EXW� HVVHQWLDO�� LW�PXVW� QRW� ³XVXUS� WKH� IXQFWLRQV� RI� DQRWKHU�

EUDQFK� RI� JRYHUQPHQW´� E\� VXEVWLWXWLQJ� LWV� RSLQLRQ� IRU� WKDW� RI� WKH� RIILFHUV� WDVNHG� ZLWK�

UHVSRQGLQJ� WR� DQ� HPHUJHQF\�� VHH� LG� DW� ���� ���� ���� EXW� QHLWKHU�PD\� LW� SHUPLW� ³D� SODLQ��

SDOSDEOH�LQYDVLRQ�RI�ULJKWV´�RU�DQ\�DFWLRQ�IRU�ZKLFK�³WKH�PHDQV�SUHVFULEHG�E\�WKH�VWDWH�������

KDV� QR� UHDO� RU� VXEVWDQWLDO� UHODWLRQ� WR� WKH� SURWHFWLRQ� RI� WKH� SXEOLF� KHDOWK� DQG� WKH� SXEOLF�

VDIHW\�´�LG� DW����

7KH�ULJKW�DW�LVVXH�KHUH�LV�DFFHVV�WR�DERUWLRQ���7KH�6XSUHPH�&RXUW�KDV�KHOG��DQG�WKH�

SDUWLHV�GR�QRW�GLVSXWH��DW�OHDVW�IRU�SXUSRVHV�RI�WKLV�DFWLRQ��WKDW�WKH�)RXUWHHQWK�$PHQGPHQW�

WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�HVWDEOLVKHV�D�IXQGDPHQWDO�ULJKW�RI�D�ZRPDQ�WR�³PDN>H@�

WKH�XOWLPDWH�GHFLVLRQ�WR�WHUPLQDWH�KHU�SUHJQDQF\�EHIRUH YLDELOLW\�´��3ODQQHG�3DUHQWKRRG�RI�

6H��3D��Y��&DVH\������8�6�������������������SOXUDOLW\�RS�����7KLV�KROGLQJ�SURKLELWV�RXWULJKW�

EDQV�RQ�DERUWLRQ�SULRU� WR�YLDELOLW\� DQG� VKLHOGV� WKH� ULJKW�RI� DFFHVV� WR� DERUWLRQ� IURP�DQ\�

³XQGXH�EXUGHQ´�FDXVHG�E\�VWDWH�UHJXODWLRQ���6HH�:KROH�:RPDQ¶V�+HDOWK�Y��+HOOHUVWHGW������

6��&W���������������������³>7@KH�VWDQGDUG�WKDW�WKLV�&RXUW�ODLG�RXW�LQ�&DVH\ ������DVNV�FRXUWV�

WR�FRQVLGHU�ZKHWKHU�DQ\�EXUGHQ� LPSRVHG�RQ�DERUWLRQ� DFFHVV� LV� µXQGXH�¶´��� � ,Q�DSSO\LQJ�

&DVH\¶V�XQGXH�EXUGHQ�UXOH��FRXUWV�PXVW�³FRQVLGHU�WKH�EXUGHQV�D�ODZ�LPSRVHV�RQ�DERUWLRQ�

DFFHVV�WRJHWKHU�ZLWK�WKH�EHQHILWV�WKRVH�ODZV�FRQIHU�´��,G� DW������

3ODLQWLIIV�FRQWHQG�WKDW�H[HFXWLYH�RUGHUV�LVVXHG�E\�WKH�*RYHUQRU�RI�2NODKRPD�LPSRVH�

D�FRPSOHWH�EDQ�RQ�QRQHPHUJHQF\�DERUWLRQ�SURFHGXUHV�LQ�WKH�6WDWH�RI�2NODKRPD��YLRODWLQJ�

WKH�)RXUWHHQWK�$PHQGPHQW¶V�JXDUDQWHHV�RI�GXH�SURFHVV�DQG�HTXDO�SURWHFWLRQ���6HH�&RPSO��

��� ������ �'RF�� 1R�� ��� 3ODLQWLIIV� VHHN� HQWU\� RI� D� SUHOLPLQDU\� LQMXQFWLRQ� EDUULQJ�



�

HQIRUFHPHQW�RI�WKRVH�H[HFXWLYH�RUGHUV�DV�DSSOLHG�WR�SUHYLDELOLW\�DERUWLRQV���6HH�3OV�¶�0RW��

3UHOLP��,QM���'RF��1R������DW���������

,�

$W� WKH� $SULO� ��� ����� WHOHSKRQLF� KHDULQJ� RQ� 3ODLQWLIIV¶� UHTXHVW� IRU� D� WHPSRUDU\�

UHVWUDLQLQJ� RUGHU�� WKH� &RXUW� GLVFXVVHG� ZLWK� FRXQVHO� WKH� SURFHGXUHV� WR� EH� HPSOR\HG� LQ�

GHWHUPLQLQJ�WKH�0RWLRQ�IRU�3UHOLPLQDU\�,QMXQFWLRQ���7KH�SDUWLHV�VWLSXODWHG WKDW�WKH�&RXUW�

PD\�FRQVLGHU�WKH�0RWLRQ�EDVHG�RQ�WKH�HYLGHQFH�VXEPLWWHG�ZLWK�WKH�EULHILQJ�RI�WKDW�0RWLRQ�

DQG�QHHG�QRW�FRQGXFW�DQ\�DGGLWLRQDO�HYLGHQWLDU\�KHDULQJ���6SHFLILFDOO\��WKH�SDUWLHV�DJUHHG�

WKDW�WKH�&RXUW�PD\�DFFHSW�WKH�VXEPLWWHG�DIILGDYLW�WHVWLPRQ\�DQG�GRFXPHQWDU\�H[KLELWV�DV�

HYLGHQFH�DQG�ZDLYHG�WKH�ULJKW�WR�FDOO�RU�FURVV�H[DPLQH�DQ\�DIILDQW��RU�RWKHU�ZLWQHVV��DW�D�

KHDULQJ���$W�WKH�$SULO����������WHOHSKRQLF�KHDULQJ��WKH�&RXUW�KHDUG�IXUWKHU�DUJXPHQW�IURP�

FRXQVHO�IRU�ERWK�3ODLQWLIIV�DQG�'HIHQGDQWV�

8SRQ�FDUHIXO�FRQVLGHUDWLRQ�RI�WKH�HYLGHQFH�DQG�DUJXPHQW�VXEPLWWHG�E\�WKH�SDUWLHV��

WKH�&RXUW�PDNHV�WKH�IROORZLQJ�ILQGLQJV RI�IDFW�

�� ,Q�2NODKRPD��QRQHPHUJHQF\�DERUWLRQV� DUH�SURKLELWHG�ZKHQ�³WKH�SUREDEOH�

SRVWIHUWLOL]DWLRQ�DJH�RI�WKH�ZRPDQ¶V�XQERUQ�FKLOG�LV�WZHQW\������RU�PRUH�ZHHNV�´��2NOD��

6WDW��WLW����������������$����

�� 3ODLQWLIIV� LQ� WKLV� DFWLRQ� DUH� SURYLGHUV� RI� DERUWLRQ� VHUYLFHV� LQ� 2NODKRPD���

&RPSO����������� �$OWKRXJK�HDFK�3ODLQWLII¶V�VHUYLFHV�YDU\��RQH�RU�PRUH�RI� WKHP�SURYLGH�

DERUWLRQ�WKURXJK�DGPLQLVWUDWLRQ�RI�WZR�SLOOV��³PHGLFDWLRQ´�RU�³FKHPLFDO´�DERUWLRQ��XS�WR�

���RU����ZHHNV�IURP�WKH�SUHJQDQW�SHUVRQ¶V�ODVW�PHQVWUXDO�SHULRG��L�H���HLJKW�RU�QLQH�ZHHNV�

SRVWIHUWLOL]DWLRQ�� DQG� SURYLGH� DERUWLRQ� WKURXJK� FHUYLFDO� VXFWLRQ� DQG�RU� LQVWUXPHQWV�
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�³SURFHGXUDO´�RU�³VXUJLFDO´�DERUWLRQ��XS�WR������ZHHNV�IURP�WKH�ODVW�PHQVWUXDO�SHULRG��L�H���

�����ZHHNV�SRVWIHUWLOL]DWLRQ����6HH�3OV�¶�0RW��3UHOLP��,QM��DW��������LG� ([�����%XUQV�'HFO����

����'RF��1R���������LG� ([�����%XUNKDUW�'HFO�������'RF��1R���������LG� ([�����+LOO�'HFO������

�'RF��1R��������

�� 7KH�FRURQDYLUXV�NQRZQ�DV�&29,'�����³&29,'���´��KDV�FDXVHG�D�JOREDO�

SDQGHPLF� DQG� SXEOLF� KHDOWK� FULVLV� WKDW� LV� H[SHFWHG� WR� WHVW� WKH� OLPLWV� RI� WKLV� FRXQWU\¶V�

KHDOWKFDUH� V\VWHP�� � 2Q�0DUFK� ���� ������ 3UHVLGHQW� 'RQDOG� -�� 7UXPS� GHFODUHG� WKDW� WKH�

&29,'����RXWEUHDN�LQ�WKH�8QLWHG�6WDWHV FRQVWLWXWHV�D�QDWLRQDO�HPHUJHQF\��

�� 2Q�0DUFK�����������WKH�*RYHUQRU�RI�2NODKRPD�LVVXHG�([HFXWLYH�2UGHU 1R��

����������6HH�(2 ���������KWWSV���ZZZ�VRV�RN�JRY�GRFXPHQWV�H[HFXWLYH������SGI���,Q�(2�

��������� WKH� *RYHUQRU� GHFODUHG D� VWDWH� RI� HPHUJHQF\� LQ� DOO� ��� FRXQWLHV� LQ� 2NODKRPD�

³FDXVHG�E\�WKH�LPSHQGLQJ�WKUHDW�RI�&29,'����WR�WKH�SHRSOH�RI�WKLV�6WDWH�DQG�WKH�SXEOLF¶V�

SHDFH��KHDOWK��DQG�VDIHW\�´ ,G� DW���

�� 2Q�0DUFK�����������WKH�*RYHUQRU�LVVXHG�DQ�DPHQGHG�YHUVLRQ�RI�(2������

����ZKLFK�GLUHFWHG�DW�3DUDJUDSK���� ³2NODKRPDQV�DQG�PHGLFDO�SURYLGHUV�LQ�2NODKRPD�VKDOO�

SRVWSRQH� DOO� HOHFWLYH� VXUJHULHV�� PLQRU� PHGLFDO� SURFHGXUHV�� DQG� QRQ�HPHUJHQF\� GHQWDO�

SURFHGXUHV�XQWLO�$SULO���������´ &RPSO��([�����(2�����������WK $P���������'RF��1R����

����VHH�DOVR�&RPSO�����������

�� *HQHUDOO\��(2�������� GLG�QRW�VSHFLI\�ZKLFK�VXUJHULHV�DQG�SURFHGXUHV�IDOO�

ZLWKLQ�3DUDJUDSK���¶V�SURKLELWLRQ�DJDLQVW�HOHFWLYH�VXUJHULHV�DQG�PLQRU�PHGLFDO�SURFHGXUHV�

� 6HH� KWWSV���ZZZ�ZKLWHKRXVH�JRY�SUHVLGHQWLDO�DFWLRQV�SURFODPDWLRQ�GHFODULQJ�QDWLRQDO�
HPHUJHQF\�FRQFHUQLQJ�QRYHO�FRURQDYLUXV�GLVHDVH�FRYLG����RXWEUHDN��
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RU�SUHVFULEH�KRZ�WKDW�GHWHUPLQDWLRQ�LV�WR�EH�PDGH���6HH�(2�������� ��WK�$P�����������$V�

WR�DERUWLRQ�SURFHGXUHV��WKH�*RYHUQRU�RQ�0DUFK�����������VWDWHG�LQ�D�3UHVV�5HOHDVH�WKDW�WKH�

SRVWSRQHPHQW�UHIHUHQFHG�LQ�WKH�([HFXWLYH�2UGHU�DSSOLHG�WR�³DQ\�W\SH�RI�DERUWLRQ�VHUYLFHV�

DV�GHILQHG�LQ����2�6����������$�����>WKDW@�DUH�QRW�D�PHGLFDO�HPHUJHQF\�DV�GHILQHG�LQ����

2�6�����������>$@�RU� RWKHUZLVH�QHFHVVDU\� WR�SUHYHQW� VHULRXV�KHDOWK� ULVNV� WR� WKH�XQERUQ�

FKLOG¶V�PRWKHU�´��&RPSO��([�����3UHVV�5HOHDVH�DW����'RF��1R��������

�� 7KH� VWDWHG� SXUSRVH� DQG� EHQHILW� RI� (2� �������¶V� UHTXLUHPHQW� RI�

SRVWSRQHPHQW�RI�³DOO�HOHFWLYH�VXUJHULHV´�DQG�³PLQRU�PHGLFDO�SURFHGXUHV´�LV�WR�SURWHFW�WKH�

SXEOLF¶V KHDOWK�E\�SUHYHQWLQJ�³����FORVH�LQWHUSHUVRQDO�FRQWDFW�>LQ�RUGHU�WR�VORZ�WKH�UDWH�RI�

VSUHDG�RI�WKH�YLUXV@������GHSOHWLRQ�RI�PHGLFDO�33(�>SHUVRQDO�SURWHFWLYH�HTXLSPHQW@��DQG�����

DFWLYLWLHV� WKDW�ZLOO� LQFUHDVH� WKH XVH�RI�KRVSLWDO�EHGV�� VWDII�� DQG�RWKHU� UHVRXUFHV�´� �'HIV�¶�

5HVS���'RF��1R������DW��������VHH�DOVR�LG� DW��������DFFRUG�'HIV�¶�6XSSO��%U���'RF��1R��

�����DW�����

�� (2���������VWDWHV� WKDW� LW�ZDV� LVVXHG�SXUVXDQW� WR�� DPRQJ�RWKHU� WKLQJV�� WKH�

2NODKRPD�(PHUJHQF\�0DQDJHPHQW�$FW�RI�������³2(0$�´�2NOD��6WDW��WLW���������������HW�

VHT���� � 6HH�(2� ��������� DW� ��� � 3XUVXDQW� WR� WKH� 2(0$�� WKH� *RYHUQRU� LV� DXWKRUL]HG� WR�

³>P@DNH��DPHQG��DQG�UHVFLQG�WKH�QHFHVVDU\�RUGHUV�DQG�UXOHV�WR�FDUU\�RXW�WKH�SURYLVLRQV�RI�

� 7LWOH� ���� VHFWLRQ� �������$���� RI� WKH� 2NODKRPD� 6WDWXWHV� � SURYLGHV� WKDW� D� ³PHGLFDO�
HPHUJHQF\´�³PHDQV�WKH�H[LVWHQFH�RI�DQ\�SK\VLFDO�FRQGLWLRQ��QRW�LQFOXGLQJ�DQ\�HPRWLRQDO��
SV\FKRORJLFDO��RU�PHQWDO�FRQGLWLRQ��ZKLFK�D�UHDVRQDEO\�SUXGHQW�SK\VLFLDQ��ZLWK�NQRZOHGJH�
RI� WKH� FDVH� DQG� WUHDWPHQW� SRVVLELOLWLHV�ZLWK� UHVSHFW� WR� WKH�PHGLFDO� FRQGLWLRQV� LQYROYHG��
ZRXOG�GHWHUPLQH�QHFHVVLWDWHV� WKH� LPPHGLDWH�DERUWLRQ�RI� WKH�SUHJQDQF\�RI� WKH� IHPDOH� WR�
DYHUW� KHU� GHDWK� RU� WR� DYHUW� VXEVWDQWLDO� DQG� LUUHYHUVLEOH� LPSDLUPHQW� RI� D� PDMRU� ERGLO\�
IXQFWLRQ�DULVLQJ�IURP�FRQWLQXHG�SUHJQDQF\�´



�

WKH�>2(0$@�ZLWKLQ�WKH�OLPLWV�RI�DXWKRULW\�FRQIHUUHG�XSRQ�WKH�*RYHUQRU�>SXUVXDQW�WR�WKH�

2(0$@�� ZLWK� GXH� FRQVLGHUDWLRQ� RI� WKH� HPHUJHQF\� PDQDJHPHQW� SODQV� RI� WKH� IHGHUDO�

JRYHUQPHQW�´��2NOD��6WDW��WLW��������������'�����

�� 2Q�0DUFK�����������WKH�2NODKRPD�$WWRUQH\�*HQHUDO�VWDWHG�WKDW�³YLRODWLRQ�

RI�DQ�H[HFXWLYH�RUGHU�FDQ�EH�D�PLVGHPHDQRU�´� �3UHVV�5HOHDVH��$WWRUQH\�*HQHUDO�+XQWHU�

&ODULILHV� *RYHUQRU¶V� ([HFXWLYH� 2UGHU� 5HJDUGLQJ� /DZ� (QIRUFHPHQW� $FWLRQ� IRU� 1RQ�

&RPSOLDQFH� �0DU�� ���� ������� KWWS���ZZZ�RDJ�RN�JRY�DWWRUQH\�JHQHUDO�KXQWHU�FODULILHV�

JRYHUQRUV�H[HFXWLYH�RUGHU�UHJDUGLQJ�ODZ�HQIRUFHPHQW�DFWLRQ�IRU�QRQ�FRPSOLDQFH�� � 7KH�

2(0$�SURYLGHV�WKDW�ZLOOIXO�YLRODWLRQ�RI�DQ�2(0$�RUGHU�LV�D�PLVGHPHDQRU�SXQLVKDEOH�E\�

LPSULVRQPHQW�IRU�XS�WR�VL[ PRQWKV�DQG�RU�D�ILQH�RI�XS�WR��������ZLWK�HDFK�GD\�RI�YLRODWLRQ�

FRQVWLWXWLQJ�D�VHSDUDWH�RIIHQVH���2NOD��6WDW��WLW���������������&��

��� 2Q� $SULO� ��� ������ WKH� *RYHUQRU� DPHQGHG� (2� ������� E\� H[WHQGLQJ� WKH�

SRVWSRQHPHQW�RI�HOHFWLYH�VXUJHULHV�DQG�PLQRU�PHGLFDO�SURFHGXUHV�³XQWLO�$SULO����������´��

3OV�¶�1RWLFH�([�����(2�����������WK�$P����������'RF��1R��������

��� 2Q�$SULO�����������WKH�*RYHUQRU�LVVXHG�6HFRQG�$PHQGHG�([HFXWLYH�2UGHU�

1R�� �������� �³(2� �������´��� ZKLFK� IXUWKHU� UHYLVHG WKH� GLUHFWLYH UHJDUGLQJ� HOHFWLYH�

VXUJHULHV�DQG�PLQRU�PHGLFDO�SURFHGXUHV�DV�IROORZV�

2NODKRPDQV�DQG�PHGLFDO�SURYLGHUV�LQ�2NODKRPD�VKDOO�SRVWSRQH�DOO�HOHFWLYH�
VXUJHULHV�XQWLO�$SULO���WK���������(OHFWLYH�SURFHGXUHV�DIWHU�$SULO���WK�������
DUH� VXEMHFW� WR� WKH� JXLGHOLQHV� VHW� IRUWK� LQ� ([HFXWLYH� 0HPR� ����������
2NODKRPDQV� DQG� PHGLFDO� SURYLGHUV� LQ� 2NODKRPD� VKDOO� SRVWSRQH� PLQRU�
PHGLFDO�SURFHGXUHV�DQG�QRQ�HPHUJHQF\�GHQWDO�SURFHGXUHV�XQWLO�$SULO���WK��
�������)RU�SXUSRVHV�RI�DLGLQJ�LQ�WKH�GHWHUPLQDWLRQ�RI�ZKDW�LV�FRQVLGHUHG�DQ�
HOHFWLYH�VXUJHU\��PHGLFDO�SURYLGHUV�DUH�HQFRXUDJHG�WR�FRQVXOW�WKH�&HQWHUV�IRU�
0HGLFDUH� 	� 0HGLFDLG� 6HUYLFHV� �&06�� 1RQ�(PHUJHQW�� (OHFWLYH� 0HGLFDO�
6HUYLFHV��DQG�7UHDWPHQW�5HFRPPHQGDWLRQV�



�

'HIV�¶�6XSSO��%U��([�����(2�������� ��QG�$P����������'RF��1R����������

��� 2Q�WKDW�VDPH�GDWH� WKH�*RYHUQRU�LVVXHG�([HFXWLYH�0HPRUDQGXP 1R�������

����³(0 �������´���ZKLFK�SURYLGHV�JXLGDQFH�WR�³EH� >XVHG@ ZKHQ�HOHFWLYH�VXUJHULHV�DUH�

SHUIRUPHG�´��'HIV�¶�6XSSO��%U��([�����(0 ���������DW����'RF��1R�����������7KH�JXLGDQFH�

³LV� VXEMHFW� WR� LQGLYLGXDO� LQVWLWXWLRQV¶�DYDLODELOLW\�RI�SHUVRQDO�SURWHFWLYH�HTXLSPHQW´�DQG�

VHWV�IRUWK�ERWK�³NH\�FRQVLGHUDWLRQV�IRU�SURYLGHUV´�DQG�D�WLHUHG�DSSURDFK�WR�VXUJHULHV �WKH�

³(OHFWLYH�6XUJHU\�$FXLW\�6FDOH´�RU�³(6$6´����,G� DW����� 3URYLGHUV�DUH�LQVWUXFWHG�WKDW WKH\�

³VKRXOG´�ERWK�³DELGH�E\´�WKH�(6$6�DQG�³UHTXLUH�D�&29,'����WHVW�DV�D�SRUWLRQ�RI�WKH�SUH�

RSHUDWLRQ�SURFHVV�´��,G��

��� 7KH�(6$6�VHWV�IRUWK�D�VFDOH RI�7LHUV���WKURXJK����HDFK�ZLWK�VXE�WLHUV ³D´�DQG�

³E�´� 'HIHQGDQWV�KDYH�FODULILHG�WKDW�WKH LPSDFW�RQ�SHUVRQV�VHHNLQJ�DERUWLRQ�LV�DV�IROORZV�

� 2Q�$SULO�����������WKH�*RYHUQRU�LVVXHG�7KLUG�$PHQGHG�([HFXWLYH�2UGHU�1R�����������
ZKLFK�DPHQGHG�WKH�³DIWHU�$SULO���WK�������´�RI�WKH�VHFRQG�VHQWHQFH�WR�UHDG�³RQ�DQG DIWHU�
$SULO���WK�������´��(2�����������UG�$P�� ������'RF��1R���������
� 'HIHQGDQWV� VWDWH WKDW� WKH� UHTXLUHPHQW RI�D�&29,'���� WHVW ³GRHV�QRW�DSSO\�ZKHUH�QRW�
IHDVLEOH�EHFDXVH�WKH�VXUJHU\�LV�LPPHGLDWHO\�QHFHVVDU\�DV�SDUW�RI�D�PHGLFDO�HPHUJHQF\�´
'HIV�¶�6XSSO��%U��DW��� EXW�QR�VXFK�H[FHSWLRQ�DSSHDUV�LQ�WKH�FLWHG�JXLGDQFH� $W�WKH�$SULO�
���������KHDULQJ��3ODLQWLIIV�UDLVHG�WKH�FRQFHUQ�WKDW�DV\PSWRPDWLF�SDWLHQWV�ZKR�KDYH�QRW�
KDG�H[SRVXUH�WR�WKH�YLUXV�GR�QRW�FXUUHQWO\�TXDOLI\�LQ�DOO�FRXQWLHV�IRU�WHVWLQJ DQG� WKXV� FRXOG�
EH�XQDEOH�WR�DFFHVV�DQ�DERUWLRQ HYHQ�LI�RQH�ZDV�RWKHUZLVH�DOORZDEOH���7KH�&RXUW�ODFNV�D�
VXIILFLHQW� UHFRUG� WR�PDNH�DQ\� ILQGLQJ�DV� WR� WKH� HIIHFW� RI� WKH� WHVWLQJ UHTXLUHPHQW� DW� WKLV�
MXQFWXUH�
� 7KH� &HQWHUV� IRU� 0HGLFDUH� 	� 0HGLFDLG� 6HUYLFHV� 1RQ�(PHUJHQW�� (OHFWLYH� 0HGLFDO�
6HUYLFHV��DQG�7UHDWPHQW�5HFRPPHQGDWLRQV��³&06�5HFRPPHQGDWLRQV´��UHIHUHQFHG�LQ�(2�
�������� VHW� IRUWK� D� GLIIHUHQW� WLHUHG� IUDPHZRUN� DQG� VWDWH�� ³$� WLHUHG� IUDPHZRUN� LV�
UHFRPPHQGHG� WR� SULRULWL]H� VHUYLFHV� DQG� FDUH� WR� WKRVH� ZKR� UHTXLUH� HPHUJHQW� RU� XUJHQW�
DWWHQWLRQ�WR�VDYH�D�OLIH��PDQDJH�VHYHUH�GLVHDVH��RU�DYRLG�IXUWKHU�KDUPV�IURP�DQ�XQGHUO\LQJ�
FRQGLWLRQ�� � 'HFLVLRQV� UHPDLQ� WKH� UHVSRQVLELOLW\� RI� ORFDO� KHDOWKFDUH� GHOLYHU\� V\VWHPV��
LQFOXGLQJ�VWDWH�DQG�ORFDO�KHDOWK�RIILFLDOV��DQG�WKRVH�FOLQLFLDQV�ZKR�KDYH�GLUHFW�UHVSRQVLELOLW\�
IRU� WKHLU� SDWLHQWV�´� � &06� 5HFRPPHQGDWLRQV �$SU�� ��� �������



�

D� 7LHUV��D�DQG��E�FRQFHUQ�VXUJHULHV�WKDW�DUH�SHUIRUPHG�RQO\�LQ�KRVSLWDOV�DQG�

DUH�³>K@LJK�DFXLW\�´��,G� DW�����7KHVH�VXUJHULHV�DUH�³>Q@RW�LPSDFWHG´�E\�WKH�

([HFXWLYH� 2UGHU� SRVWSRQHPHQW� DQG� DUH� ³DOORZDEOH� FXUUHQWO\�´� � ,G�

'HIHQGDQWV�VWDWH WKDW�7LHU��D�DQG�7LHU��E VXUJHULHV�LQFOXGH�WKH�HPHUJHQF\�

DERUWLRQV UHIHUHQFHG�LQ�WKH�3UHVV�5HOHDVH���6HH�'HIV�¶�6XSSO��%U��DW���

E� 7LHUV��D�DQG��E�FRQFHUQ�VXUJHULHV�WKDW�DUH SHUIRUPHG�LQ�HLWKHU�D�KRVSLWDO�

RU�D�VXUJHU\�FHQWHU�IRU�FRQGLWLRQV�WKDW�DUH�³>Q@RW�OLIH�WKUHDWHQLQJ EXW�>KDYH@�

SRWHQWLDO� IRU� IXWXUH� PRUELGLW\� DQG� PRUWDOLW\�´� � (0 ��������� DW� ��

6XUJHULHV�WKDW�IDOO�ZLWKLQ�WKHVH�7LHUV�PD\�WDNH�SODFH�RQ�$SULO������������

6HH�LG���DFFRUG�(2��������������� 'HIHQGDQWV�VWDWH WKDW�7LHU��D�DQG�7LHU�

�E VXUJHULHV�LQFOXGH�³HOHFWLYH�VXUJLFDO�DERUWLRQV�ZKHUH�GHOD\�XQWLO�$SULO�

��� ZRXOG� PDNH� HOHFWLYH� DERUWLRQ� XQDYDLODEOH� XQGHU� 2NODKRPD� ODZ�´��

'HIV�¶�6XSSO��%U��DW����VHH�DOVR�LG� DW���

F� 7LHUV� �D� DQG� �E� FRQFHUQ VXUJHULHV� WKDW� DUH� RXWSDWLHQW� E\� QDWXUH� DQG�

SHUIRUPHG� LQ� FRQQHFWLRQ� ZLWK� QRQ�OLIH�WKUHDWHQLQJ� LOOQHVVHV�� � 6HH� (0�

���������DW���� �6XUJHULHV� WKDW� IDOO�ZLWKLQ� WKHVH� WLHUV�PD\� WDNH�SODFH�RQ�

$SULO������������6HH�(2���������������� 'HIHQGDQWV�VWDWH WKDW�7LHUV��D�

DQG� �E� ³LQFOXGH>@� DOO� HOHFWLYH� VXUJLFDO� DERUWLRQV´� WKDW� ZRXOG� VWLOO� EH�

KWWSV���ZZZ�FPV�JRY�ILOHV�GRFXPHQW�FPV�QRQ�HPHUJHQW�HOHFWLYH�PHGLFDO�
UHFRPPHQGDWLRQV�SGI�
� 2Q�$SULO�����������WKH�*RYHUQRU�LVVXHG�$PHQGHG�([HFXWLYH�0HPRUDQGXP�1R�����������
ZKLFK�FODULILHG�WKDW�WKHVH�VXUJHULHV�DUH�³>D@OORZDEOH�$SULO����´��(0����������$P���DW���
�'RF��1R����������VHH�DOVR�'HIV�¶�6XSSO��%U��DW���Q���



��

DYDLODEOH WR�WKH�SUHJQDQW�SHUVRQ RQ�RU�DIWHU�$SULO������������'HIV�¶�6XSSO�

%U� DW���

�DQG�

G� 'HIHQGDQWV VWDWH WKDW� PHGLFDWLRQ� DERUWLRQV� UHPDLQ VXEMHFW� WR� WKH�

([HFXWLYH� 2UGHUV¶� SRVWSRQHPHQW� RQ� ³PLQRU� PHGLFDO� SURFHGXUHV´� DQG�

WKHUHIRUH� OLNHZLVH�PD\�QRW�EH�SURYLGHG�³µXQWLO�$SULO� ��WK�� �����¶´ ,G�

�TXRWLQJ�(2����������������

��� $FFRUGLQJO\��DV�RI�$SULO�����������WKH�HIIHFW�RI�WKH�([HFXWLYH�2UGHUV��3UHVV�

5HOHDVH��DQG�([HFXWLYH�0HPRUDQGXP��FROOHFWLYHO\��WKH�³([HFXWLYH�2UGHUV´���DEVHQW�DQ\�

&RXUW�LQWHUYHQWLRQ� LV�WR�SUHYHQW�DERUWLRQ�SURYLGHUV VWDWHZLGH�IURP�ODZIXOO\�SHUIRUPLQJ�DQ�

HOHFWLYH�VXUJLFDO�DERUWLRQ�� XQWLO���D��$SULO�����������IRU�DERUWLRQV�ZKHUH�GHOD\�XQWLO�$SULO�

����������RU�WKHUHDIWHU�ZRXOG�PDNH�VXUJLFDO�DERUWLRQ�XQDYDLODEOH�XQGHU�2NODKRPD�ODZ��RU�

�E��$SULO�����������IRU�DERUWLRQV�ZKHUH�GHOD\�XQWLO�WKDW�GDWH�RU�WKHUHDIWHU�ZRXOG�QRW�PDNH�

VXUJLFDO�DERUWLRQ�XQDYDLODEOH�XQGHU�2NODKRPD�ODZ� )XUWKHU� WKH�HIIHFW�RI�WKH�([HFXWLYH�

RUGHUV�� DEVHQW� DQ\� &RXUW� LQWHUYHQWLRQ�� LV� WR� SUHYHQW� DERUWLRQ� SURYLGHUV� VWDWHZLGH� IURP�

ODZIXOO\�SHUIRUPLQJ�DQ�HOHFWLYH�PHGLFDWLRQ�DERUWLRQ�XQWLO�$SULO����������

��� $EVHQW�WUDYHO�WR�DQRWKHU�VWDWH��WKH�SRVWSRQHPHQW�GLUHFWHG�E\�WKH�([HFXWLYH�

2UGHUV ZRXOG�UHTXLUH�DW�OHDVW�VRPH�SUHJQDQW�SHUVRQV LQ�2NODKRPD ZKR�ZRXOG�EH�HOLJLEOH�

�� 7KH�&RXUW�KHUH�XVHV�³HOHFWLYH´�VROHO\� WR�GLVWLQJXLVK�WKH�DERUWLRQV�DW� LVVXH�IURP�WKRVH�
DERUWLRQV�QRW�DIIHFWHG�E\�WKH�([HFXWLYH�2UGHU²L�H���WKRVH�DERUWLRQV�GHHPHG�QHFHVVDU\�³WR�
DYHUW�>WKH�SUHJQDQW�SHUVRQ¶V@�GHDWK�RU�WR�DYHUW�VXEVWDQWLDO�DQG�LUUHYHUVLEOH�LPSDLUPHQW�RI�D�
PDMRU�ERGLO\�IXQFWLRQ�>RI� WKH�SUHJQDQW�SHUVRQ@�DULVLQJ�IURP�FRQWLQXHG�SUHJQDQF\´�RU� WR�
³RWKHUZLVH�������SUHYHQW�VHULRXV KHDOWK�ULVNV�WR´�WKH�SUHJQDQW�SHUVRQ���2NOD��6WDW��WLW����������
�����$�����3UHVV�5HOHDVH�DW����VHH�DOVR�'HIV�¶�6XSSO��%U��DW���



��

IRU�D�PHGLFDWLRQ�DERUWLRQ�WR�LQVWHDG�REWDLQ�D�PRUH�LQYDVLYH�VXUJLFDO�DERUWLRQ���3OV�¶�0RW��

3UHOLP��,QM��([�����6FKLYRQH�'HFO���������� �'RF��1R����������)XUWKHU��WKLV�SRVWSRQHPHQW

ZRXOG�HIIHFWLYHO\� HOLPLQDWH� WKH�DELOLW\�RI� VRPH�SUHJQDQW�SHUVRQV LQ�2NODKRPD ZKR�DUH�

SUHVHQWO\� DEOH� WR� REWDLQ� D� PHGLFDWLRQ� DERUWLRQ�� EXW� IRU� ZKRP� WKH� VXUJLFDO� RSWLRQ� LV�

PHGLFDOO\�FRQWUDLQGLFDWHG� WR�REWDLQ�DQ�DERUWLRQ�DW�DOO� 6HH�LG� �����

��� $EVHQW�WUDYHO�WR�DQRWKHU�VWDWH��WKH�SRVWSRQHPHQW�GLUHFWHG�E\�WKH�([HFXWLYH�

2UGHUV ZRXOG�HIIHFWLYHO\�HOLPLQDWH�WKH�DELOLW\�RI�SUHJQDQW�SHUVRQV LQ�2NODKRPD ZKR�ZRXOG�

UHDFK�WKHLU�ODVW�HOLJLEOH�GDWH�XQGHU�2NODKRPD�ODZ SULRU�WR�$SULO���������²VSHFLILFDOO\��WKH�

GDWH�ZKHQ�³WKH�SUREDEOH�SRVWIHUWLOL]DWLRQ�DJH�RI�WKH�ZRPDQ¶V�XQERUQ�FKLOG�LV�WZHQW\������

RU�PRUH�ZHHNV�´�2NOD��6WDW�� WLW����������������$�²WR�REWDLQ�DQ�DERUWLRQ XQWLO�$SULO�����

������RU�WKHUHDIWHU� 6HH�3OV�¶�5HSO\�([�����%XUNKDUW�6XSSO��'HFO�����������'RF��1R���������

(2����������������'HIV�¶�6XSSO��%U��DW��� �UHSUHVHQWLQJ� WKDW�³HOHFWLYH� VXUJLFDO�DERUWLRQV�

ZKHUH�GHOD\�XQWLO�$SULO����ZRXOG�PDNH�HOHFWLYH�DERUWLRQ�XQDYDLODEOH�XQGHU�2NODKRPD�ODZ´�

³PD\�WDNH�SODFH�VWDUWLQJ�RQ�$SULO���´��

��� $�VXUJLFDO�DERUWLRQ�LV�DQ�RXWSDWLHQW�SURFHGXUH� 7KH�33(�FRPPRQO\�XVHG�LQ�

SHUIRUPLQJ�WKHVH�SURFHGXUHV�LQFOXGHV�VWHULOH�RU�QRQ�VWHULOH�JORYHV��D�JRZQ��D�IDFH�VKLHOG�RU�

SURWHFWLYH�H\HZHDU��D�VXUJLFDO�PDVN��D�KDLU�FRYHU��DQG�VKRH�FRYHUV�� 3OV�¶�5HSO\�([�����+LOO�

6XSSO��'HF���������� �'RF��1R���������%XUQV�'HFO��������%XUNKDUW�'HFO��������+LOO�'HFO����

����VHH�DOVR�%XUNKDUW�'HFO��������VWDWLQJ�WKDW�FOLQLF�DOUHDG\�KDG�D�VPDOO�TXDQWLW\�RI�1���

PDVNV�LQ�VWRFN�DQG�ZDV�SODQQLQJ�WR�KDYH�VWDII�XVH�RQH�SHU�ZHHN�XQWLO�WKDW�VXSSO\�UDQ�RXW��

7KH�LQYDVLYHQHVV��FRPSOH[LW\� SRWHQWLDO�QHHG�IRU�VHGDWLRQ��FOLQLF�WLPH��DQG�XVH�RI�VWDII�DQG�

33(�LQYROYHG�LQ�WKH�VXUJLFDO�DERUWLRQ�LQFUHDVH DV�WKH�SUHJQDQF\�SURJUHVVHV� 3OV�¶�5HSO\�



��

([�����1LFKROV�'HFO�������	�Q����'RF��1R���������%XUNKDUW�6XSSO��'HFO�������������+LOO�

6XSSO��'HFO���� ������

��� 2Q�D�VXUJLFDO�DERUWLRQ�SHUIRUPHG�XS�XQWLO����WR ���ZHHNV�SRVWIHUWLOL]DWLRQ��

WKH�FOLQLFLDQ�W\SLFDOO\�XVHV�DVSLUDWLRQ��ZKLFK�LQYROYHV�GLODWLQJ�WKH�FHUYL[�XVLQJ�PHGLFDWLRQV�

DQG�RU�VPDOO�H[SDQGDEOH�URGV��LQVHUWLQJ�D�QDUURZ��IOH[LEOH�WXEH�WKURXJK�WKH�FHUYL[�LQWR�WKH�

XWHUXV��DQG�HPSW\LQJ�WKH�XWHUXV� WKURXJK�VXFWLRQ�� �6FKLYRQH�'HFO�������� �7KLV�SURFHGXUH�

W\SLFDOO\�WDNHV���WR����PLQXWHV���,G�

��� %HJLQQLQJ�DW�DSSUR[LPDWHO\����WR����ZHHNV�SRVWIHUWLOL]DWLRQ��SDWLHQWV�FDQQRW�

KDYH�DQ�DVSLUDWLRQ�SURFHGXUH��FOLQLFLDQV�LQVWHDG XVH�LQVWUXPHQWV�WR�FRPSOHWH�WKH�VXUJLFDO�

DERUWLRQ� LQ� D� WHFKQLTXH� FDOOHG� GLODWLRQ� DQG� HYDFXDWLRQ�� � ,G� �� ���� 1LFKROV� 'HFO�� �� ����

%XUNKDUW�6XSSO��'HFO���������7KLV�SURFHGXUH W\SLFDOO\�FDQ�EH�FRPSOHWHG�LQ�RQH�GD\���1LFKROV�

'HFO��������%XUNKDUW�6XSSO��'HFO�������

��� %HJLQQLQJ�DW�DSSUR[LPDWHO\����WR����ZHHNV�SRVWIHUWLOL]DWLRQ��SDWLHQWV�PXVW�

FRPH�WR�WKH�FOLQLF�WZLFH�RYHU�WZR�FRQVHFXWLYH�GD\V�WR�UHFHLYH�D�VXUJLFDO�DERUWLRQ���1LFKROV�

'HFO��������%XUNKDUW�6XSSO��'HFO�������� �7KH�SDWLHQW�YLVLWV WKH�FOLQLF�RQ� WKH� ILUVW�GD\� WR�

FRPPHQFH�GLODWLRQ�DQG�WKHQ�UHWXUQV�IRU�WKH�XWHULQH�HYDFXDWLRQ���1LFKROV�'HFO�������

��� $�PHGLFDWLRQ�DERUWLRQ�W\SLFDOO\�UHTXLUHV�DQ LQ�SHUVRQ�YLVLW� ZLWK�DQ�XOWUDVRXQG

DQG�EORRGZRUN��DQG�D�SUHVFULSWLRQ�RI�WZR�SLOOV �PLIHSULVWRQH�DQG�PLVRSURVWRO����7KH�SUHJQDQW�

SHUVRQ� WDNHV� WKH� ILUVW� SLOO� DW� WKH� SURYLGHU¶V� RIILFH� DQG� WKH� VHFRQG�SLOO� DW� D� ORFDWLRQ� RI� KHU�

FKRRVLQJ���6FKLYRQH�'HFO��������+LOO�6XSSO��'HFO������� 7KHUH�LV�D�ODWHU�IROORZ�XS�DSSRLQWPHQW��

ZKLFK�DW�OHDVW�WZR 3ODLQWLII�SURYLGHUV�DUH�FXUUHQWO\�FRQGXFWLQJ�YLD�WHOHPHGLFLQH���+LOO�6XSSO��

'HFO��������%XUNKDUW�6XSSO��'HFO��������7KH�33(�XVHG�DW�WKH�LQ�SHUVRQ�YLVLW�LV�SULPDULO\�OLPLWHG�



��

WR�QRQ�VWHULOH�JORYHV�DQG�VXUJLFDO�PDVNV� 6HH 6FKLYRQH�'HFO��������%XUQV�'HFO�����������

�WHVWLI\LQJ� WKDW� IRU�PHGLFDWLRQ�DERUWLRQV� WKH�RQO\�SURWHFWLYH�HTXLSPHQW�XVHG� LV�QRQ�VWHULOH�

JORYHV� DQG� VXUJLFDO�PDVNV���+LOO�6XSSO��'HFO�� ��������� �VDPH���%XUNKDUW�'HFO�� ����������

�WHVWLI\LQJ�WKDW�VWDII�LV�XVLQJ�RQH�1���PDVN�SHU�ZHHN��XQWLO�H[LVWLQJ�VXSSO\�UXQV�RXW��DQG�IRU�

PHGLFDWLRQ�DERUWLRQV�XVHV�QRQ�VWHULOH�JORYHV�DQG�VXUJLFDO�PDVNV��

��� :KLOH�WKH�SDUWLHV�GLVSXWH�WKH RSSRVLQJ�H[SHUWV¶�LQWHUSUHWDWLRQ�RI�WKH�PHGLFDO�

OLWHUDWXUH�� WKH�HYLGHQFH� LQ� WKH� UHFRUG� UHIOHFWV� WKDW� WKH�RFFXUUHQFH�RI� VHULRXV� FRPSOLFDWLRQV�

DVVRFLDWHG�ZLWK�PHGLFDWLRQ�DERUWLRQV�LV�TXLWH�ORZ�RYHUDOO���6HH��H�J�� 1LFKROV 'HFO�������	�

Q��� �GLVFXVVLQJ )'$�ZDUQLQJ� ODEHO� IRU� PLIHSULVWRQH�� ZKLFK� LQIRUPV� SDWLHQWV WKDW LQ� ���

VWXGLHV�RI�DSSUR[LPDWHO\��������ZRPHQ ³>V@HULRXV�DGYHUVH�UHDFWLRQV ZHUH�UHSRUWHG�LQ������´

�'RF��1R��������DW�����������3OV�¶�5HSO\�([�����*URVVPDQ�'HFO�������'RF��1R���������FLWLQJ

WKUHH� VWXGLHV� RI� PHGLFDWLRQ� DERUWLRQV� DV� ILQGLQJ�� �L�� ³������ RI� SDWLHQWV� H[SHULHQFHG� D�

VLJQLILFDQW�DGYHUVH�HYHQW´���LL��³������RI�SDWLHQWV�H[SHULHQFHG�D�FOLQLFDOO\�VLJQLILFDQW�DGYHUVH�

HYHQW´��DQG��LLL��³D�PDMRU�FRPSOLFDWLRQ�UDWH�RI������´���'HIV�¶�5HVS��([�����+DUULVRQ�'HFO����

����'RF��1R���������QRWLQJ�D�VWXG\ ILQGLQJ�WKDW������RI�ILUVW�WULPHVWHU�PLIHSULVWRQH SDWLHQWV�

UHTXLUHG�HPHUJHQF\�WUHDWPHQW���VHH�DOVR�1DWLRQDO�$FDGHPLHV�RI�6FLHQFHV��(QJLQHHULQJ��DQG�

0HGLFLQH��7KH�6DIHW\�DQG�4XDOLW\�RI�$ERUWLRQ�&DUH� LQ� WKH�8QLWHG�6WDWHV �� ������� �³7KH�

FOLQLFDO� HYLGHQFH� PDNHV� FOHDU� WKDW� OHJDO� DERUWLRQV� LQ� WKH� 8QLWHG� 6WDWHV²ZKHWKHU� E\�

PHGLFDWLRQ��DVSLUDWLRQ��'	(��RU�LQGXFWLRQ²DUH�VDIH�DQG�HIIHFWLYH���6HULRXV�FRPSOLFDWLRQV�DUH�

UDUH��LQ�WKH�YDVW�PDMRULW\�RI�VWXGLHV��WKH\�RFFXU�LQ�IHZHU�WKDQ���SHUFHQW�RI�DERUWLRQV��DQG�WKH\�

GR�QRW�H[FHHG���SHUFHQW�LQ�DQ\�RI�WKH�VWXGLHV�WKH�FRPPLWWHH�LGHQWLILHG�´ �'RF��1R��������DW�

������



��

��� $� SUHJQDQW� SHUVRQ� HOLJLEOH� IRU� DERUWLRQ� EXW� ZKR� FRQWLQXHV� WKH� SUHJQDQF\�

OLNHZLVH�ZLOO�UHTXLUH PHGLFDO�FDUH�WKDW�LQYROYHV LQ�SHUVRQ�FRQWDFW�DQG�WKH�XVH�RI�33(��HYHQ�LI�

ODWHU�SUHJQDQF\�DQG�FKLOGELUWK�DUH�QRW�FRQVLGHUHG���'U��6WRQH��DQ�REVWHWULFLDQ�J\QHFRORJLVW�

SUDFWLFLQJ�LQ�2NODKRPD�&LW\��KDV�WHVWLILHG�WKDW�DOWKRXJK�VKH�KDV�PDGH�VRPH�FKDQJHV�WR�KHU�

SUDFWLFH�DQG�LQFUHDVHG�WKH�DPRXQW�RI�33(�VKH�ZHDUV DV�D�UHVXOW�RI�WKH�&29,'����SDQGHPLF��

VKH� LV� FRQWLQXLQJ� WR� SURYLGH� LQ�SHUVRQ�SUHQDWDO� FDUH� WR� SUHJQDQW� SHUVRQV�� VXFK� WKDW� ³HYHQ�

GXULQJ�&29,'�����EHIRUH�D�SDWLHQW�KDV�UHDFKHG����ZHHNV�JHVWDWLRQ��VKH�ZLOO�KDYH�PHW�ZLWK�

PH�LQ�SHUVRQ�DW�OHDVW���WLPHV��KDG�����XOWUDVRXQGV�LQ�SHUVRQ��DQG�YLVLWHG�WKH�ODERUDWRU\�DW�OHDVW�

WZLFH�IRU�WHVWLQJ����WLPHV�LI�VKH�FKRRVHV�WR�KDYH�D�ILUVW�WULPHVWHU�VFUHHQ�´��3OV�¶�5HSO\�([�����

6WRQH�'HFO������������'RF��1R����������'U��6WRQH�VWDWHV�WKDW�VKH�KDV�NQRZOHGJH�WKDW�³RWKHU�

2NODKRPD�SUHQDWDO�FDUH�SURYLGHUV´�DUH�VLPLODUO\�WUHDWLQJ�WKHLU�SUHJQDQW�SDWLHQWV���,G� �����

,,�

$V�H[SODLQHG�E\�WKH�7HQWK�&LUFXLW�

2UGLQDULO\��D�PRYDQW�VHHNLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�PXVW�HVWDEOLVK�����
D�VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV������LUUHSDUDEOH�LQMXU\�WR�WKH�
PRYDQW�LI�WKH�LQMXQFWLRQ�LV�GHQLHG������WKH�WKUHDWHQHG�LQMXU\�WR�WKH�PRYDQW�
RXWZHLJKV�WKH�LQMXU\�WR�WKH�SDUW\�RSSRVLQJ�WKH�SUHOLPLQDU\�LQMXQFWLRQ��DQG�
���� WKH� LQMXQFWLRQ�ZRXOG�QRW�EH� DGYHUVH� WR� WKH�SXEOLF� LQWHUHVW�� �%HFDXVH� D�
SUHOLPLQDU\� LQMXQFWLRQ� LV� DQ� H[WUDRUGLQDU\� UHPHG\�� WKH� PRYDQW¶V� ULJKW� WR�
UHOLHI�PXVW�EH�FOHDU�DQG�XQHTXLYRFDO�

'RPLQLRQ�9LGHR�6DWHOOLWH��,QF��Y��(FKRVWDU�6DWHOOLWH�&RUS�������)��G���������������WK�&LU��

�������FLWDWLRQ�RPLWWHG����

�� 'HIHQGDQWV�FRQWHQG�WKDW�3ODLQWLIIV�PXVW�³VDWLVI\�D�KHLJKWHQHG�VWDQGDUG´�EHFDXVH�WKH\�DUH�
VHHNLQJ�UHOLHI�WKDW�LV�³GLVIDYRUHG´�GXH�WR�³DIIRUG>LQJ@�>3ODLQWLIIV@�DOO�WKH�UHOLHI�WKDW�>WKH\@�
FRXOG�UHFRYHU�DW�WKH�FRQFOXVLRQ�RI�D�IXOO�WULDO�RQ�WKH�PHULWV�´��)LVK�Y��.REDFK������)��G������
������� ���WK� &LU�� ������ �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� VHH� 'HIV�¶� 5HVS�� DW� �����



��

$� 6XEVWDQWLDO�/LNHOLKRRG�RI�6XFFHVV�RQ�WKH�0HULWV

7KH�&RXUW�KDV FRQVLGHUHG WKH�SRWHQWLDO�IRU�VXFFHVV�RI�3ODLQWLII¶V�FODLPV XQGHU ERWK

-DFREVRQ¶V� VWDQGDUG� IRU� SHUPLVVLEOH� VWDWH� DFWLRQ� GXULQJ� D� SXEOLF� KHDOWK� HPHUJHQF\� DQG

&DVH\¶V VWDQGDUG�IRU�SHUPLVVLEOH�VWDWH�UHJXODWLRQ�RI�DFFHVV�WR�DERUWLRQ� 6HH 5RELQVRQ�Y��

0DUVKDOO�� 1R�� ����FY����0+7� �����:/� ��������� DW� �� �0�'�� $OD�� $SU�� ���� ������

�DVVXPLQJ� WKDW� ERWK� OHJDO� IUDPHZRUNV� VKRXOG� EH DSSOLHG DQG� JUDQWLQJ� SUHOLPLQDU\�

LQMXQFWLRQ�� DSSHDO� GRFNHWHG��1R�� ��������� ���WK�&LU��$SU�� ���� ������ 3ODLQWLIIV� KDYH�

HVWDEOLVKHG�D�VXEVWDQWLDO�OLNHOLKRRG RI�VXFFHVV�RQ�WKH�PHULWV�

�� 6XUJLFDO�$ERUWLRQV :KHUH�'HOD\�5HQGHUV�$ERUWLRQ�8QDYDLODEOH

,Q�VRPH�LQVWDQFHV��WKH�HIIHFW�RI�WKH�([HFXWLYH�2UGHUV�LV�WR�SUHYHQW�DFFHVV�WR�VXUJLFDO�

DERUWLRQ� DOWRJHWKHU�� � ,Q� 2NODKRPD� QRQHPHUJHQF\� DERUWLRQV� DUH� SURKLELWHG� ZKHQ� ³WKH�

SUREDEOH�SRVWIHUWLOL]DWLRQ�DJH�RI�WKH�ZRPDQ¶V�XQERUQ�FKLOG�LV�WZHQW\������RU�PRUH�ZHHNV�´��

2NOD��6WDW�� WLW����������������$�� $V�GHWDLOHG�DERYH�� WKH�FXUUHQW�HIIHFW�RI� WKH�([HFXWLYH�

2UGHUV LV� WR� SUHYHQW� DERUWLRQ� SURYLGHUV VWDWHZLGH� IURP� ODZIXOO\� SHUIRUPLQJ� DQ� HOHFWLYH�

VXUJLFDO�DERUWLRQ�XQWLO�DW�OHDVW�$SULO��������� �EDVHG�RQ�SUREDEOH�SRVWIHUWLOL]DWLRQ�DJH�RQ�

$SULO�������������7KLV�GHOD\�ZRXOG�PDNH�VXUJLFDO�DERUWLRQ�XQDYDLODEOH�WR�D�SDWLHQW�XQGHU�

VHFWLRQ���������$� LI�WKH�SUREDEOH�SRVWIHUWLOL]DWLRQ�DJH�RI�WKH�XQERUQ�FKLOG�UHDFKHV����RU�

PRUH�ZHHNV�SULRU�WR RU�RQ�$SULO���������� 7KLV�HIIHFWLYH�GHQLDO�RI�D�FRQVWLWXWLRQDO�ULJKW

UHSUHVHQWV�WKH�W\SH�RI�³SODLQ��SDOSDEOH�LQYDVLRQ�RI�ULJKWV´�LGHQWLILHG�LQ�-DFREVRQ DV�EH\RQG�

WKH�UHDFK�RI�HYHQ�WKH�FRQVLGHUDEOH�SRZHUV�DOORWWHG�WR�D�VWDWH�LQ�D�SXEOLF�KHDOWK�HPHUJHQF\���

$VVXPLQJ� WKH�KHLJKWHQHG�VWDQGDUG�DSSOLHV��3ODLQWLIIV�PHHW� WKDW� VWDQGDUG� IRU� WKH� UHDVRQV�
RXWOLQHG�EHORZ�



��

-DFREVRQ������8�6��DW������$V�VXFK��WKH�([HFXWLYH�2UGHUV�DUH��LQ�WKLV UHVSHFW��LQYDOLG�DV DQ�

³XQUHDVRQDEOH�´�³DUELWUDU\�´�DQG�³RSSUHVVLYH´�XVH�RI�WKH�6WDWH¶V�HPHUJHQF\�SRZHUV���&I��

$GDPV�	�%R\OH��3�&��Y��6ODWHU\��1R�������FY�������������:/����������DW���� �0�'��

7HQQ��$SU�������������RUGHU�JUDQWLQJ�SUHOLPLQDU\�LQMXQFWLRQ�DJDLQVW�HQIRUFHPHQW�RI�VWDWH�

H[HFXWLYH� RUGHU� SUHYHQWLQJ� SURFHGXUDO� DERUWLRQV� XQWLO� DW� OHDVW� $SULO� ���� ������� DSSHDO�

GRFNHWHG��1R������������WK�&LU��$SU������������ 0RUHRYHU��ZKHWKHU�YLHZHG�DV�D�EDQ�RU�DV�

D�UHVWULFWLRQ�VXEMHFW�WR�WKH�XQGXH�EXUGHQ�VWDQGDUG��WKLV�HIIHFWLYH�GHQLDO�RI�WKH�ULJKW�RI�DFFHVV�

WR�DERUWLRQ�LV�LPSHUPLVVLEOH�XQGHU�&DVH\� 6HH�&DVH\������8�6��DW������³%HIRUH�YLDELOLW\��

WKH� 6WDWH¶V� LQWHUHVWV� DUH� QRW� VWURQJ� HQRXJK� WR� VXSSRUW� D� SURKLELWLRQ� RI� DERUWLRQ� RU� WKH�

LPSRVLWLRQ�RI�D�VXEVWDQWLDO�REVWDFOH�WR�WKH�ZRPDQ¶V�HIIHFW�ULJKW�WR�HOHFW�WKH�SURFHGXUH�´��

�� 2WKHU�6XUJLFDO�$ERUWLRQV

,Q�RWKHU�LQVWDQFHV��ZKHUH�WKH�SUREDEOH�SRVWIHUWLOL]DWLRQ DJH�RI�WKH�XQERUQ�FKLOG�ZLOO�

QRW�UHDFK����RU�PRUH�ZHHNV�XQWLO�DIWHU�$SULO�����������WKH�HIIHFW�RI�WKH�([HFXWLYH�2UGHUV�LV�

WR�UHTXLUH�D�SUHJQDQW�SDWLHQW�WR�WHPSRUDULO\�GHOD\�UHFHLSW�RI�D�VXUJLFDO�DERUWLRQ�XQWLO���L��

$SULO�����������IRU�SUHJQDQW�SDWLHQWV�IRU�ZKRP�³GHOD\�DIWHU�$SULO����ZRXOG�PDNH�HOHFWLYH�

DERUWLRQ�XQDYDLODEOH�XQGHU�2NODKRPD�ODZ�´�'HIV�¶�6XSSO��%U��DW����� RU��LL��$SULO����������

�IRU�SUHJQDQW�SDWLHQWV�IRU�ZKRP�GHOD\�EH\RQG�WKDW GDWH�ZRXOG�QRW�PDNH�HOHFWLYH�DERUWLRQ�

XQDYDLODEOH�XQGHU�2NODKRPD�ODZ��LG��DW����

�� 7KLV�ZRXOG�LQFOXGH�SDWLHQWV�ZKRVH�XQERUQ FKLOGUHQ�UHDFK�SUREDEOH�SRVWIHUWLOL]DWLRQ�DJH�
RI����ZHHNV�IURP�$SULO����WKURXJK�$SULO����������



��

D� 3URFHGXUHV�3HUIRUPHG�3ULRU�WR�$SULO���������

*LYLQJ� GHIHUHQFH� WR� WKH� VWDWH� H[HFXWLYH� DV� WKH� SULPDU\� DUELWHU� RI�ZKDW� VWHSV� DUH�

QHFHVVDU\ LQ�WKDW�DUHD WR�VWRS�WKH�VSUHDG�RI�&29,'�����DQG WR�UDWLRQ�UHVRXUFHV�QHHGHG�WR

WUHDW�SDWLHQWV�LQIHFWHG�ZLWK WKDW�YLUXV��WKH�&RXUW�FRQFOXGHG�LQ�LWV�7HPSRUDU\�5HVWUDLQLQJ�

2UGHU RI�$SULO��������� WKDW�D WHPSRUDU\�GHOD\ RI�VXUJLFDO�DERUWLRQV LV�D�SHUPLVVLEOH�XVH�RI�

VWDWH�SRZHU�LQ�WKH�FXUUHQW�SXEOLF KHDOWK�HPHUJHQF\²VR�ORQJ�DV�WKH�SUHJQDQW�SDWLHQW�ZRXOG�

UHPDLQ� DEOH� WR� ODZIXOO\�REWDLQ� DQ� DERUWLRQ�XSRQ� WKH� FHVVDWLRQ�RI� WKH�([HFXWLYH�2UGHUV�

)XUWKHU��XSRQ�³FRQVLGHU>LQJ@�WKH�EXUGHQV�D�ODZ�LPSRVHV�RQ�DERUWLRQ�DFFHVV�WRJHWKHU�ZLWK�

WKH�EHQHILWV�WKRVH�ODZV�FRQIHU�´�+HOOHUVWHGW������6��&W��DW�������WKH�&RXUW�FRQFOXGHG�LQ�WKH�

7HPSRUDU\�5HVWUDLQLQJ�2UGHU�WKDW�WKH�EHQHILW�RI�HPHUJHQF\�DFWLRQ�GXULQJ�WKLV�JUHDW�SXEOLF�

KHDOWK�FULVLV�MXVWLILHV�VXFK�D WHPSRUDU\�GHOD\�RI�DFFHVV�WR�DERUWLRQ�VHUYLFHV��� 7KRVH�UHPDLQ�

WKH�FRQFOXVLRQV�RI�WKH�&RXUW�DV�WR�WKH�FXUUHQW�VLWXDWLRQ��EDVHG�RQ�D�IXOO�H[DPLQDWLRQ�RI�WKH�

HYLGHQFH�SUHVHQWHG�E\�WKH�SDUWLHV�

�� ,Q�DSSO\LQJ�WKHVH�SULQFLSOHV�WR�WKH�IDFWV�HVWDEOLVKHG�LQ�WKLV�FDVH��WKH�&RXUW�DFFHSWV�DQG�
DVVXPHV� WKDW� WKH� KROGLQJV� LQ�&DVH\ DQG� LWV� SURJHQ\� GR� QRW� IRUHFORVH DSSOLFDWLRQ� RI� D�
-DFREVRQ DQDO\VLV�RI�ZKHWKHU�D�SRVWSRQHPHQW�RI�DERUWLRQ�SURFHGXUHV�PD\�EH�RUGHUHG�DV�
SDUW�RI�D�6WDWH¶V�HIIRUW�WR�SURWHFW�SXEOLF�KHDOWK�GXULQJ�D�SDQGHPLF� $EVHQW�WKLV�DVVXPSWLRQ��
LW�LV�HYHQ�PRUH�SODLQ�WKDW�3ODLQWLIIV�DUH�OLNHO\�WR�VXFFHHG RQ�WKH�PHULWV���7KH�6XSUHPH�&RXUW�
LQ�&DVH\ H[SODLQHG�WKDW�³D�VWDWXWH�ZKLFK��ZKLOH�IXUWKHULQJ�������>D@�YDOLG�VWDWH�LQWHUHVW��KDV�
WKH�HIIHFW�RI�SODFLQJ�D�VXEVWDQWLDO�REVWDFOH� LQ� WKH�SDWK�RI�D�ZRPDQ¶V�FKRLFH�´� LV� LQYDOLG���
&DVH\������8�6��DW������ �)XUWKHU�� WKRXJK�WKH�VWDWH�³PD\�HQDFW�UHJXODWLRQV�WR�IXUWKHU� WKH�
KHDOWK�RU�VDIHW\�RI�D�ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�´�WKH�VWDWH�PD\�QRW�LPSRVH�³>X@QHFHVVDU\�
KHDOWK�UHJXODWLRQV�WKDW�KDYH�WKH�SXUSRVH�RU�HIIHFW�RI�SUHVHQWLQJ�D�VXEVWDQWLDO�REVWDFOH�WR�D�
ZRPDQ�VHHNLQJ�DQ�DERUWLRQ�´��,G� DW�������,I�&DVH\ LV�UHDG�WR�VSHDN�WR�DQ\�H[HUFLVH�RI�VWDWH�
LQWHUHVW��LQFOXGLQJ�HPHUJHQF\�DFWLRQ�WR�DYHUW�D�SXEOLF�KHDOWK�FULVLV��LW�ZRXOG�EH�FOHDU�WKDW�
UHVWULFWLRQV�RQ�DERUWLRQ�VHUYLFHV�RI�WKH�NLQG�UHIOHFWHG�LQ�WKH�([HFXWLYH�2UGHUV FRQVWLWXWH�D�
VXEVWDQWLDO�REVWDFOH�WR�DERUWLRQ�DFFHVV�DQG��WKHUHIRUH��DUH�LQYDOLG�



��

E� 3URFHGXUHV�3HUIRUPHG�2Q�RU�$IWHU�$SULO���������

6LQFH� WKH� LVVXDQFH� RI� WKH�752�� WKH�6WDWH¶V�SRVLWLRQ�DQG�GLUHFWLYHV� KDYH� FKDQJHG���

%DVHG�XSRQ�D�VWDWHG�³FRQILGHQ>FH@�LQ�WKH�6WDWH¶V�³KRVSLWDO�QXPEHUV�	 33(�´�WKH�6WDWH�LV�QRZ�

SHUPLWWLQJ�FHUWDLQ�HOHFWLYH�VXUJHULHV�WR�UHVXPH�VL[�GD\V�VRRQHU��RQ�$SULO������������*RYHUQRU�

-��.HYLQ� 6WLWW� �#*RY6WLWW��� 7ZLWWHU� �$SU�� ���� ������� VHH� DOVR� LG� �$SU�� ���� ������ �³>:@H�

FXUUHQWO\�KDYH�PRUH�WKDQ�HQRXJK�KRVSLWDO�EHGV��,&8�EHGV��	�YHQWLODWRUV�VWDWHZLGH�EXW ����� ZH�

UHPDLQ�SUHSDUHG�IRU�D�VXUJH�´���VHH�(2����������������(0����������DW����FI��'HIV�¶�6XSSO��([��

���%ODQNHQVKLS�6XSSO��'HFO�������'RF��1R���������VWDWLQJ�WKDW�2NODKRPD�KRVSLWDOV�DUH�UHSRUWLQJ�

DQ�DYHUDJH�VWRFNSLOH�RI�D����GD\�VXSSO\�RI�33(�DOWKRXJK�VRPH�KRVSLWDOV�ZRXOG�PRUH�W\SLFDOO\�

KDYH�D�PRQWK¶V�RU�PRUH�VXSSO\�RQ�KDQG�ZLWK�D�ORZHU�XVH�UDWH��

&RQVLVWHQW�ZLWK�-DFREVRQ��WKH�&RXUW�GHIHUV�WR�WKH�6WDWH¶V�MXGJPHQW�WKDW�$SULO�����������

LV�WKH�HDUOLHVW GDWH�XSRQ�ZKLFK�LWV�UHVWULFWLRQV�RQ�PHGLFDO�SURFHGXUHV FDQ�EH�VDIHO\�ORRVHQHG���

,Q�OLJKW�RI WKH�GLPLQLVKHG�QHHG�IRU�UDWLRQLQJ�DIWHU�$SULO���UG��KRZHYHU��WKH�UHFRUG�GRHV�QRW�

UHIOHFW�DQ\�UHDVRQDEOH�EDVLV� WR�FRQWLQXH��EH\RQG�WKDW�GDWH�� WKH�VLJQLILFDQW� LQWUXVLRQ�XSRQ�D�

FRQVWLWXWLRQDO�ULJKW�UHSUHVHQWHG�E\�WKH�6WDWH¶V�SRVWSRQHPHQW�RI�WKH�UHOHYDQW�VXUJLFDO�DERUWLRQV���

$EVHQW�VXFK�MXVWLILFDWLRQ��WKH�SRVW�$SULO����������SURKLELWLRQ�RQ�VXUJLFDO�DERUWLRQV�UHIOHFWHG�

LQ�WKH�([HFXWLYH�2UGHUV�LV�LQYDOLG�DV DQ�³XQUHDVRQDEOH�´�³DUELWUDU\�´�DQG�³RSSUHVVLYH´�XVH�

RI� WKH� 6WDWH¶V� HPHUJHQF\� SRZHUV� DQG� DV� DQ� ³XQGXH� EXUGHQ´� RQ� WKH� ULJKW� RI� 3ODLQWLIIV¶�

SDWLHQWV�WR�DFFHVV�DERUWLRQ�VHUYLFHV�

�� 0HGLFDWLRQ�$ERUWLRQV

:LWK� UHVSHFW� WR� PHGLFDWLRQ� DERUWLRQ�� WKH� &RXUW� OLNHZLVH� FRQFOXGHV� WKDW� LW� LV�

VXEVWDQWLDOO\�OLNHO\�WKDW�3ODLQWLIIV�ZLOO�HVWDEOLVK�WKDW�WKH�SURKLELWLRQ�UHIOHFWHG�LQ�WKH�([HFXWLYH�
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2UGHUV� LV LQYDOLG� DV DQ� ³XQUHDVRQDEOH�´� ³DUELWUDU\�´� DQG� ³RSSUHVVLYH´� XVH� RI� WKH� 6WDWH¶V

HPHUJHQF\�SRZHUV�DQG�DV�DQ�³XQGXH�EXUGHQ´�RQ�WKH�ULJKW�RI�3ODLQWLIIV¶�SDWLHQWV�WR�DFFHVV�

DERUWLRQ�VHUYLFHV���7KH�HYLGHQFH�UHIOHFWV�WKDW�WKLV�SURFHGXUH�LV�UHDVRQDEO\ VDIH�DQG�UHTXLUHV

VLPLODU LQWHUSHUVRQDO�FRQWDFW�DQG�33( DV UHJXODU�SUHQDWDO�FDUH�DQG�OHVV�LQWHUSHUVRQDO�FRQWDFW�

DQG�33(�WKDQ VXUJLFDO�DERUWLRQ���,W IROORZV�WKDW�WKH�SXUSRVH�DQG�EHQHILW�WKDW�'HIHQGDQWV�VWDWH�

WKH�JRYHUQPHQW� LV WU\LQJ� WR�DFKLHYH� WKURXJK� WKH�([HFXWLYH�2UGHUV²SUHYHQWLQJ�³����FORVH�

LQWHUSHUVRQDO�FRQWDFW������GHSOHWLRQ�RI�PHGLFDO�33(��DQG�����DFWLYLWLHV�WKDW�ZLOO�LQFUHDVH�WKH�

XVH�RI�KRVSLWDO�EHGV��VWDII� DQG�RWKHU�UHVRXUFHV�´�'HIV�¶�5HVS��DW������²DUH�QRW�DGYDQFHG�E\�

SURKLELWLQJ�PHGLFDWLRQ�DERUWLRQ��HVSHFLDOO\�LQ�OLJKW�RI�WKH�6WDWH¶V�HDUO\�UHYRFDWLRQ RI�D�SRUWLRQ�

RI�WKH�HOHFWLYH�VXUJHU\�DQG�PLQRU�PHGLFDO�SURFHGXUH�EDQ�DV�GHVFULEHG�DERYH���$V�DQ�H[DPSOH��

GHOD\� RI� PHGLFDWLRQ� DERUWLRQ� IRU� D� SDWLHQW� ZLWK� DQ� XQERUQ� FKLOG� QHDULQJ� QLQH� ZHHNV�

SRVWIHUWLOL]DWLRQ��WKH�ODWHVW�GDWH�ZKHQ�3ODLQWLII�PHGLFDO�SURYLGHUV�ZLOO�DGPLQLVWHU�GUXJV�IRU�D�

PHGLFDWLRQ�DERUWLRQ��ZLOO� OLPLW� WKDW�SHUVRQ¶V�DELOLW\� WR�DFFHVV�DERUWLRQ�ZLWKLQ� WKH�6WDWH�RI�

2NODKRPD�WR WKH VXUJLFDO�RSWLRQ��D�SURFHGXUH�WKDW�ZLOO�GLYHUW�PRUH�PHGLFDO�UHVRXUFHV DQG�33(�

WKDQ�PHGLFDWLRQ�DERUWLRQ��� )RU�D�SDWLHQW�IRU�ZKRP VXUJLFDO�DERUWLRQ�LV�FRQWUDLQGLFDWHG� VXFK�

D� GHOD\ ZRXOG� FRQVWLWXWH� D� FRPSOHWH� GHQLDO� RI� DFFHVV� WR� DERUWLRQ� VHUYLFHV� $QG�� ZKLOH�

DGPLQLVWUDWLRQ� RI� PHGLFDWLRQ� DERUWLRQ� ZLOO� UHTXLUH� VRPH� DPRXQW� RI� FORVH� LQWHUSHUVRQDO�

�� 'HIHQGDQWV� DUJXHG� DW� WKH� $SULO� ���� ����� KHDULQJ� WKDW� WKH� 6WDWH¶V� LQWHUHVWV� ZRXOG� EH�
DGYDQFHG�E\�D�EDQ�RQ�PHGLFDWLRQ�DERUWLRQV EHFDXVH²XS�WR�D�FHUWDLQ�SRLQW�LQ�WLPH��DW�OHDVW²
D�VXUJLFDO DERUWLRQ�ZRXOG�QRW�EH DQ�RSWLRQ�IRU�DQ�DIIHFWHG SDWLHQW�SXUVXDQW�WR�WKH�([HFXWLYH�
2UGHUV���7KH�&RXUW�GRHV�QRW�ILQG�WKLV�SHUVXDVLYH�LQ�OLJKW�RI��D��WKH�LPPLQHQW�UHVWRUDWLRQ�RI�
VXUJLFDO�DERUWLRQV�RUGHUHG�KHUHLQ� DQG��E��WKH�33(�DQG�LQ�SHUVRQ�FRQWDFW GHPDQGV�DWWHQGDQW�
WR�SUHQDWDO�FDUH�WKDW�ZRXOG�EH�QHFHVVDU\�IRU�WKH�SDWLHQW�GXULQJ�DQ\�H[WHQGHG�ZDLW�IRU�D�VXUJLFDO�
DERUWLRQ�



��

FRQWDFW�� DV� RXWOLQHG� DERYH� WKDW� DPRXQW� ZLOO� EH� VPDOO� DQG� QRW� GLVVLPLODU� IURP� WKH� FORVH�

LQWHUSHUVRQDO�FRQWDFW�WKH�6WDWH�KDV�DOORZHG�LQ�RWKHU�FRQWH[WV���7KLV�GLVFRQQHFW�EHWZHHQ�WKH�

PHDQV� HPSOR\HG� DQG� WKH� EHQHILWV� DFKLHYHG� LQGLFDWHV� WKDW� WKH� SURKLELWLRQ� RQ� PHGLFDWLRQ�

DERUWLRQ�LV�LPSURSHU�XQGHU�ERWK WKH�-DFREVRQ DQG &DVH\ VWDQGDUGV�RI�UHYLHZ�� 6HH�-DFREVRQ��

���� 8�6�� DW� ��� �H[SODLQLQJ� WKDW� SROLFH� SRZHU� LV� LPSURSHUO\� XVHG� ZKHQ� ³WKH� PHDQV�

SUHVFULEHG�E\�WKH�VWDWH�������KDV�QR�UHDO�RU�VXEVWDQWLDO�UHODWLRQ�WR�WKH�SURWHFWLRQ�RI�WKH�SXEOLF�

KHDOWK� DQG� WKH� SXEOLF� VDIHW\´���+HOOHUVWHGW�� ���� 6�� &W�� DW� ����� �UHTXLULQJ� EDODQFLQJ� RI�

³EXUGHQV�D�ODZ�LPSRVHV�RQ�DERUWLRQ�DFFHVV�WRJHWKHU�ZLWK�WKH�EHQHILWV�WKRVH�ODZV�FRQIHU¶��

,Q�VXP��3ODLQWLIIV�KDYH�HVWDEOLVKHG�D�VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�

RI� WKHLU�FODLP�WKDW� WKH�([HFXWLYH�2UGHUV�YLRODWH�3ODLQWLIIV¶�SDWLHQWV¶�FRQVWLWXWLRQDO�ULJKWV�

XQGHU�WKH�)RXUWHHQWK�$PHQGPHQW�

%� ,UUHSDUDEOH�,QMXU\�$EVHQW�,QMXQFWLYH 5HOLHI

3ODLQWLIIV� KHUH� KDYH� GHPRQVWUDWHG� LPPLQHQW�� LUUHSDUDEOH� KDUP DEVHQW� HQWU\� RI�

LQMXQFWLYH� UHOLHI�� DV� WKHLU� SDWLHQWV ZLOO� EH� VXEVWDQWLDOO\� GHOD\HG� LQ RU� SUHYHQWHG� IURP�

H[HUFLVLQJ�WKHLU�ULJKW�WR�DERUWLRQ�DFFHVV� 6HH�)UHH�WKH�1LSSOH�)RUW�&ROOLQV�Y��&LW\�RI�)RUW�

&ROOLQV������)��G�������������WK�&LU���������³0RVW�FRXUWV�FRQVLGHU�WKH�LQIULQJHPHQW�RI�D�

FRQVWLWXWLRQDO�ULJKW�HQRXJK�DQG UHTXLUH�QR�IXUWKHU�VKRZLQJ�RI� LUUHSDUDEOH�LQMXU\�´���3OV�¶

0RW��3UHOLP��,QM��DW��������LG� ([�����6FKLYRQH�'HFO��������������� )XUWKHU��³>D@ SODLQWLII�

VXIIHUV�LUUHSDUDEOH�LQMXU\�ZKHQ�WKH�FRXUW�ZRXOG�EH�XQDEOH�WR�JUDQW�DQ�HIIHFWLYH�PRQHWDU\�

UHPHG\� DIWHU� D� IXOO� WULDO� EHFDXVH� VXFK� GDPDJHV� ZRXOG� EH� LQDGHTXDWH� RU� GLIILFXOW� WR�

DVFHUWDLQ�´ 'RPLQLRQ�9LGHR�6DWHOOLWH������)��G�DW�������FI��3ODQQHG�3DUHQWKRRG�RI�.DQ��

	�0LG�0R��Y��$QGHUVHQ������)��G ���������� ���WK�&LU� �������³$�GLVUXSWLRQ�RU�GHQLDO�RI�



��

WKHVH�SDWLHQWV¶�KHDOWK�FDUH�FDQQRW�EH�XQGRQH�DIWHU�D�WULDO�RQ�WKH�PHULWV�´��LQWHUQDO�TXRWDWLRQ�

PDUNV�RPLWWHG���

&� 7KH�%DODQFH�RI�+DUGVKLSV DQG�WKH�(IIHFW�RI�DQ�,QMXQFWLRQ�RQ�WKH�3XEOLF

*LYHQ�WKH�QDWXUH�RI�WKH�6WDWH¶V�LQWHUHVW�LQ�LVVXLQJ�WKH�([HFXWLYH�2UGHUV��QDPHO\�WKH�

SURWHFWLRQ�RI�SXEOLF�KHDOWK��WKH�ILQDO�WZR�FRQVLGHUDWLRQV�IRU�LQMXQFWLYH�UHOLHI DUH�PHUJHG���$V�

GHWDLOHG�DERYH��3ODLQWLIIV�KDYH�GHPRQVWUDWHG�WKDW�WKH LQMXU\�WKDW�ZLOO�EH�VXIIHUHG�DV�D�UHVXOW�

RI� GHOD\LQJ DERUWLRQ� DFFHVV� WR D� SUHJQDQW� SDWLHQW QHDULQJ� ���ZHHNV� SRVWIHUWLOL]DWLRQ LV� D�

FRPSOHWH�GHQLDO��WR�WKDW�SDWLHQW� RI�WKH�)RXUWHHQWK�$PHQGPHQW�ULJKW�WR�DFFHVV�DERUWLRQ���7KDW�

SODLQ�DQG�SDOSDEOH�GHSULYDWLRQ�RI�D�IXQGDPHQWDO�ULJKW RXWZHLJKV�WKH�LQMXU\�WKH�SXEOLF PD\

VXIIHU�LI�WKRVH�SURFHGXUHV�DUH�DOORZHG�WR�RFFXU���$V�IRU�RWKHU�SUHJQDQW�SDWLHQWV��WKH�6WDWH¶V�

RZQ�JXLGDQFH� LQGLFDWHV� WKDW� WKH�QHHG�IRU� WKH�GLVSXWHG�UHVWULFWLRQV�ZLOO�EH�DW� OHDVW�SDUWO\�

HOLPLQDWHG�E\�$SULO���������� $�GHOD\�PD\�UHVXOW� LQ�IHZHU�DQG�PRUH�LQYDVLYH DERUWLRQ

RSWLRQV EHLQJ�DYDLODEOH�� DQG� VXSSO\LQJ�SUHQDWDO� FDUH� IRU� WKHVH� SDWLHQWV� LQ� WKH�PHDQWLPH�

ZRXOG� LQGLVSXWDEO\� UHTXLUH� LQWHUSHUVRQDO� FRQWDFW� DQG� XVH� RI� 33(� DQG� RWKHU� KRVSLWDO�

VXSSOLHV���7KH�FXUUHQW�UHFRUG�UHIOHFWV�WKDW�WKH�SXEOLF KHDOWK�EHQHILW�DFKLHYHG�E\�GHOD\LQJ�

DFFHVV� WR� DERUWLRQV�³GR>HV@ QRW�RXWZHLJK� WKH� ODVWLQJ�KDUP� LPSRVHG�E\� WKH�GHQLDO� RI� DQ�

LQGLYLGXDO¶V�ULJKW�WR�WHUPLQDWH�KHU�SUHJQDQF\´�RU�³E\�DQ�XQGXH�EXUGHQ�RU�LQFUHDVH�LQ�ULVN�

RQ�SDWLHQWV�LPSRVHG�E\�D�GHOD\HG�SURFHGXUH�´��5RELQVRQ�������:/����������DW���� VHH�

DOVR�$GDPV�	�%R\OH�������:/����������DW�� �³>,@W� LV�DOZD\V� LQ� WKH�SXEOLF� LQWHUHVW� WR�

SUHYHQW�YLRODWLRQ�RI�D�SDUW\¶V�FRQVWLWXWLRQDO�ULJKWV�´��LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����

DFFRUG�3ODQQHG�3DUHQWKRRG�RI�$UN��	�(��2NOD��Y��&OLQH������)��6XSS���G�������������:�'��



��

2NOD�� ������ �³7KH� SXEOLF� KDV� DQ� LQWHUHVW� LQ� FRQVWLWXWLRQDO� ULJKWV� EHLQJ� XSKHOG� DQG� LQ�

XQFRQVWLWXWLRQDO�GHFLVLRQV�E\�WKH�JRYHUQPHQW�EHLQJ�UHPHGLHG�´��

&21&/86,21

$V�RXWOLQHG�DERYH��3ODLQWLIIV¶�0RWLRQ�IRU�D�3UHOLPLQDU\�,QMXQFWLRQ��'RF��1R����� LV

*5$17('�,1�3$57 DQG�'(1,('�,1�3$57�

6SHFLILFDOO\�� LW� LV� KHUHE\� 25'(5('�� $'-8'*('�� $1'� '(&5((' WKDW�

'HIHQGDQWV� DQG� WKHLU� HPSOR\HHV�� DJHQWV�� DWWRUQH\V�� VXFFHVVRUV�� DQG� DOO� RWKHUV� DFWLQJ� LQ�

FRQFHUW� RU� SDUWLFLSDWLQJ� ZLWK� WKHP� DUH� 35(/,0,1$5,/<� (1-2,1(' IURP� HQIRUFLQJ�

*RYHUQRU�-��.HYLQ�6WLWW¶V�6HYHQWK�$PHQGHG�([HFXWLYH�2UGHU�1R��������� RI�$SULO����������

WKH�0DUFK��������� 3UHVV�5HOHDVH��DQG� WKH�$SULO����������6HFRQG�$PHQGHG�([HFXWLYH�

2UGHU�1R����������DQG�([HFXWLYH�0HPRUDQGXP�1R���������� DJDLQVW 2NODKRPD�DERUWLRQ�

SURYLGHUV��FOLQLFV��DQG�WKHLU�VWDII��WR�WKH�IROORZLQJ�H[WHQW�

�� (IIHFWLYHO\� LPPHGLDWHO\�� WKH� SURKLELWLRQ� RQ� VXUJLFDO� DERUWLRQV� PD\� QRW� EH�

HQIRUFHG�ZLWK�UHVSHFW�WR DQ\�SDWLHQW�IRU�ZKRP�D�GHOD\�LQ�UHFHLSW�RI�WKH�VXUJLFDO�

DERUWLRQ�WR�$SULO�����������ZRXOG�UHQGHU�HOHFWLYH�DERUWLRQ�XQDYDLODEOH� WR� WKDW�

SDWLHQW�XQGHU�2NODKRPD�ODZ��DQG

�� (IIHFWLYH�)ULGD\��$SULO�����������WKH�SURKLELWLRQ�RQ�VXUJLFDO�DERUWLRQV�PD\�QRW�

EH�HQIRUFHG�DV�WR�DQ\�SDWLHQW��DQG

�� (IIHFWLYHO\� LPPHGLDWHO\�� WKH� SURKLELWLRQ� RQ�PHGLFDWLRQ� DERUWLRQV�PD\�QRW� EH�

HQIRUFHG DV�WR�DQ\�SDWLHQW�



��

7KH�7HPSRUDU\�5HVWUDLQLQJ�2UGHU�SUHYLRXVO\�HQWHUHG�E\�WKH�&RXUW��'RF��1R������

VKDOO�H[SLUH�DV�RXWOLQHG�WKHUHLQ���7KH�WHUPV�RI�WKLV�3UHOLPLQDU\�,QMXQFWLRQ�VKDOO�UHPDLQ�LQ�

SODFH�XQWLO�IXUWKHU�RUGHU�RI�WKH�&RXUW�

,7�,6�)857+(5�25'(5(' WKDW�WKH�VHFXULW\�UHTXLUHPHQW�RI�)HGHUDO�5XOH�RI�&LYLO�

3URFHGXUH����F��LV�ZDLYHG�

,7�,6�62�25'(5('�WKLV���WK�GD\�RI�$SULO�������


