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Chile: Reproductive Rights at Risk

On May 2015, the Center provided supplementary information on Chile, scheduled for review by the Committee
on Economic, Social and Cultural Rights (ESCR Committee) on its 55" Session. The submission highlights how the
total criminalization of abortion and restricted access to emergency contraception in Chile constitute human rights
violations under the International Covenant on Economic, Social and Cultural (ICESCR).

Sexual violence in Chile.

In 2011, the United Nations Office on Drugs and Crime (UNODC) reported 3,590 cases of sexual violence-related
offences, one of the highest rate registered between 2006 and 2012.% In 2013, the National Prosecutor of Chile,
Sabas Chahudan, reported 24,000 cases of sexual—related violence.? Of these cases, 74% of them were children
under the age of 18.2 In 2014, the University of Chile conducted a quantitative research to study the prevalence of
harassment and sexual violence among college students in Chile. From 484 women that participated in the study,
26% of women reported being victims of harassment and 31% reported being victims of sexual violence since age
14. Only 2% of the victims reported these incidents to the authorities. >

Restrictive access to emergency contraception in Chile.

The harm suffered by victims of sexual violence in Chile is exponentially exacerbated by Chilean’s restrictive
reproductive laws and policies. Emergency contraception is the most effective contraceptive method in preventing
pregnancy in cases of rape or sexual abuse.® In 2008, in spite of the high rates of sexual abuse in Chile, the
Constitutional Court prohibited the sale, distribution, and use of emergency contraception in all public health
institutions.” In response to this situation, in 2010, the Chilean Congress approved Law 20.418 on “Information,
Guidance and Assistance on Fertility Regulation”, allowing the use, sale and distribution of emergency
contraception.® The contradiction between the Constitutional Court decision and the most recent law created
numerous barriers to access emergency contraception in Chile.®

Chile’s total criminalization of abortion.

Chile’s Penal Code criminalizes abortion in all circumstances,® but was understood to include a life exception.!!
This provision removed the exception for the life of a pregnant woman and re-established the criminalization of
abortion in all circumstances. Criminalizing abortion does not reduce the demand for the procedure, but instead
provides legal obstacles which reduce the safety of obtaining an abortion.'? According to the Chilean’s National
Institute of Statistics, maternal mortality rate was 22.1% by 2012, one of the highest rates per 100,000 newborns
registered since 2008.13

Chile is currently taking positive steps toward improving access to abortion through Bill N° 9895-11 introduced to
the legislature by the executive branch of the government in January 2015, and currently being discussed.™
Decriminalizing abortion in certain circumstances would represent a significant step in the right direction toward
allowing women the right to choose whether or when to bear a child. However, Chilean public opinion suggests
that decision maker’s supports abortion in cases where women’s life is at risk, in cases of fetal abnormality
incompatible with life outside the womb, but not in cases of sexual violence. In 2012, the Chilean Senate rejected



three bills that would have eased the absolute ban on abortions.® A concluding observation for Chile, now more
than ever, is crucial to draw attention to the importance of this matter for the protection of the right to health.

Chile’s Total Criminalization on Abortion Constitutes a Violation of the Right to Non-Regression,
the Right to Non-Discrimination, the Right to Substantive Equality and the Right to Health under
ICESCR.

Right to Non-Regression (Art. 5(2)).

Restricting women’s access to reproductive rights to which women previously had access amounts to retrogressive
measures in violation of the right to health.!” Article 5(2) of ICESCR states that “[n]o restriction upon or derogation
from any of the fundamental human rights recognized or existing in any country in virtue of law, conventions,
regulations or custom shall be admitted on the pretext that the present Covenant does not recognize such rights
or that it recognizes them to a lesser extent.”*8 States may not go backwards by reducing their social, economic and
cultural rights, except in cases where they are forced to do so by a demonstrable lack of resources.’® Current
retrogressive measures re-instating the complete ban on women’s access to abortion diminish women’s access to
their reproductive health and rights and violate Article 5(2) under ICESCR.?

Right to Non-Discrimination (Article 2(2)) and Substantive Equality (Article 3).

Legal restrictions on abortion violate a broad range of women’s human rights by denying women the ability to make
autonomous decisions about their reproductive capacities.?! As part of the immediate obligations Chile has as a
State Party to the ICESCR which are not subject to progressive realization, includes the obligation to guarantee that
relevant rights will be exercised without discrimination.?? In order to protect women’s right to health on a basis of
substantive equality, it becomes necessary that Chile adopts legislative measures that respects women’s
reproductive health and rights. Failure to guarantee women'’s reproductive rights to abortion results in violation of
Article 2(2) and Article 3 under ICESCR.

Right to Health (Art. 12 (1)).

Complete criminalization leaves women with two bleak choices: to obtain unsafe abortions?® or to incur health risks
by carrying their unwanted pregnancies to term.?* Criminalizing abortion without exemption is a per se violation of
the right to health. Beyond extinguishing a woman’s right to choose whether or when to have children, criminalizing
the termination of pregnancy significantly increases the risk of maternal morbidity and mortality.® Since women
have no choice but to pursue clandestine, unsafe abortions, women do not “have access to safe, effective . . . and
acceptable methods of family planning of their choice”? as is required under ICESCR.?” Chilean’s restrictive
legislation that criminalizes abortion under all circumstances results in violation of Article 12(1) under ICESCR.

RECOMMENDATIONS

Despite modest improvements in recent years, Chilean women continue to suffer from serious violations to their
reproductive rights. We respectfully requested the ESCR Committee to consider addressing the following
recommendations to the Chilean government during the 55 Session:

a. Torevise its laws imposing a total abortion ban to allow for exceptions when: (a) pregnancy endangers a
woman’s life or health; (b) pregnancy is the result of rape or artificial insemination without the woman’s
consent; and (c) congenital fetal anomaly incompatible with life outside the womb.
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